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GENERAL LAWS. 


AN ACT to relieve Judge L L. McArthur from the duty of holding the 
regular term of the Circuit Court for Grant county for the year 1872. 


WuereEas, The docket of the Supreme Court now being’ 


holden, embraces a large number of very important 
causes which it is prudent to have heard, and during the 
present term of said tribunal; and 

Wuereas, Under the provisions of the law the Hon. L. 
L. McArthur, Justice of the Supreme Court, is required to 
hold a term of the Circuit Court on the second Monday of 
October next in the county of Grant; and 


Wuersas, It will be impossible for said Justice to hold’ 


said term of said Circuit Court without prejudice to the 


prompt disposal of the business of the Supreme Court; 
Therefore 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Sxction 1. That the Hon. L. L. McArthur be, and he 


is hereby, relieved from the duty of holding the regular > 


term of the Circuit Court of the State of Oregon for the 
county of Grant fixed to be holden on the second Monday 
of October in the year 1872. ` 


Sec. 2. Inasmuch as the public exigency requires it, . 
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this Act shall take effect from and after its approval by 
the Governor. 
Approved September 21, 1872. 


AN ACT to provide for the appropriation of money to pay the mileage of 
members of the Legislative Assembly. 
Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That there is hereby appropriated from 
moneys in the Treasury, not otherwise appropriated, the 
sum of sixteen thousand dollars, or so much thereof as 
may be necessary for the payment of mileage of members 
of the Legislative Assembly for the Seventh Session, and 
the Secretary of State is hereby required to draw his war- 
rants upon the State Treasurer for the respective amounts 
to which each member is entitled, according to the report 
of the Joint Committee on Mileage. 

Sec. 2. There being no existing law to provide for the 
payment of mileage to members of the Legislative As- 
sembly, this Act shall take effect from the time of its 
approval by the Governor. 

Approved October 1, 1872. 


i 


AN ACT to incorporate the city of Roseburg. 


_ Be it enacted by the Legislative Assembly of the State of 


Oregon: 

Sxotion 1. That the inhabitants of the town of Rose- 
burg, Douglas county, Oregon, and their successors within 
the metes and bounds hereinafter prescribed, are hereby 
established and declared a body corporate, under the name. 
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of the City of Roseburg, and as such, shall have the right 
to sue and be sued, defend and be defended in any of the 
Courts of this State; to hold real and personal property; 
to sell or otherwise dispose of the same for the common 
benefit; to borrow and loan money; to have and use a 
seal, and to alter the same at pleasure. 

Sec. 2. The corporate limits of said City of Roseburg, 
shall be as follows, to wit: 

Beginning at the influx of Deer Creek into the’ South 
Umpqua River, and running in an easterly direction along 
the south bank of said creek until it intersects the open 
North and South half mile line of Section 19, Town 27, 
South of Range 5 West, thence South along said line to 
the South boundary of said Section 19, thence West to 
South Umpqua River, thence down the right bank of'said 
river to the place of beginning. 


Sec. 3. There shall be elected, as hereinafter provided, 
a Board of Five Trustees, a Recorder, a Marshal, and 
Treasurer, who shall each hold their respective offices for 
the term of one year, or until their successors are elected 
and qualified. ] 

Sec. 4. The qualifications of an elector shall be thirty 
days’. residence within the limits of the corporation, and 
he shall pay tax other than road or poll tax, and no elector 
shall be eligible to office who has not been a resident for 
a period of three months immediately preceding such 
election. 

Szc. 5. All officers authorized by this charter shall be 
elected annually on the first Monday of October in each 
year, except as hereinafter provided. 

Sec. 6. The Board of Trustees shall advertise every 
election held under this charter, by posting notices in 
three public places within said limits, ten days prior 
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thereto, and shall appoint suitable persons as judges thereof 
who shall choose their own clerks. And said election 
shall be conducted under the laws of the State, a pia as 
otherwise provided for. 

Szo. 7. The returns of said elections shall be made to 
the Board of Trustees, who shall proceed without unneces- 
sary delay to publicly canvass the same, declare the result, 
and issue ‘Certificates of Election to those persons who 
may be elected. 

- Seo. 8. The term of the officers elected under the pro- 
visions of this Act, shall commence on the day after the 
date of their election, and before entering upon the duties 
of their said offices, each shall file with the Recorder, as 
Clerk of the Board of Trustees, an oath that he will well 
and faithfully perform the duties reqmred of him by law. 


Sec. 9. The Recorder, Marshal and Treasurer, shall 
each give a bond in the sum of one thousand dollars, 
($1,000) to be approved by the Board of Trustees, for the 
faithful performance of their duties, which amount may, 
at any time, be increased by order of said Board. 

Sec. 10. The Board of Trustees shall hold their first 
meeting on the 12th day of October, 1872, and .elect a 
Chairman from one of their number, who shall preside at 
all meetings, and a majority thereof shall constitute a 
quorum to do business. 

Sec. 11. This Board shall have power and kaii 
within the city limits: 

1. To make By-Laws and Ordinances, not in conflict 
with the laws of the State, or of the United States, and 
necessary provisions for carrying them into effect. 

‘2. To assess and collect taxes, not exceeding three 
mills per annum, upon the taxable property within the 
corporate limits. 
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3. To tax and license mercantile and business houses, 
taverns, eating rooms, bar rooms, liquor, billiard and bowl- 
ing saloons, auctioneers, peddlers, brokers, theaters, cir- 
cuses, and all kinds of transient shows`or exhibitions for 
public amusement, and also the different brances of busi- 
ness or profession, which, in their judgment, should be 
licensed under this Charter; and all citizens within the 
limits of ‘said corporation, shall be exempt from any county 
license which now is, or may hereafter be, imposed by 
the General Laws of this State; 

Provided, No city license shall be less than now pr e- 
scribed by the statutes. 

4. To provide water for city. purposes. 

5. To provide for the restraint, support and employ- 
ment of vagrants, and provide for the care and comfort of 
paupers. a 

6. To provide all necessary méans for the protection of 
the city against fires, and to provide and maintain a night 
police when necessary. ~~ 

7. To build sidewalks and construct sewers, and pro- 
vide the necessary repairs of each. 

8. To prevent animals from Tunning at large within the 
city limits. 

9. To prevent and restrain riot, disturbance, noise, ob- 
scene language, drunkenness, and disorderly assemblages, 
at any time or place within the corporate limits. 

10. To impose, collect and appropriate fines and penal- 
ties, forthe breach of any ordinance; Provided, No fine shall 
exceed two hundred and fifty dollars ($250) or imprison- 
ment exceeding thirty (80) days in the county jail. 


11. To provide for the collection and disbursing of all 


moneys which may be assessed or authorized’ to ‘be col- 
lected; to issue warrants, and levy on real or personal 
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property of delinquent taxpayers, and cause the same to 
be sold under such rules and regulations as they may 
estabhsh therefor. 

Sec. 12. The Marshal shall be ex-officio Tax Collector, 
and shall make monthly returns to the Treasurer of all 
moneys collected by him, and shall make quarterly settle- 
ment of the same with the Board of Trustees. 

Sec. 18. The Treasurer shall receive and disburse all 
moneys coming into his hands, and shall make quarterly 
report of the city finances to the Board of Trustees. 

Src. 14. Within five days after the enactment of any 
ordinance, copies thereof shall be posted in three public 
places in the city, and, unless otherwise provided, all ordi- 
nances shall take effect within five days thereafter. 

Szc. 15. The said corporation shall not create any debts 
or liabilities which together in the aggregate shall exceed 
$2,000. 

Suc. 16. The Marshal will attend all meetings of the 
Board of Trustees and attend the Recorder’s Court; will 
execute all processes delivered to him, and perform such 
other duties as the Board may prescribe. 

Suc. 17. The Recorder shall have the jurisdiction of a 
Justice of the Peace in civil and criminal proceedings, 
and his Court shall be governed (as far as applicable), by 
the general laws under which Justices’ Courts are now 
conducted. The Recorder shall be ex oficio City Auditor 
and Clerk of the Board of Trustees. 

Sec. 18. Said Marshal and Recorder shall be entitled 
to the same fees as are now provided by law for Consta- 
bles and Justices of the Peace. 

Suc. 19. The Treasurer shall receive, for his services, 
one per cent. upon all moneys received by him, and one 
per cent. upon all moneys paid out of the treasury. 
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Sec. 20 The Clerk of Douglas County shall give five 
days’ notice of the election of officers, by posting three 
notices in public places in said city; shall furnish poll 
books, and shall also appoint three suitable persons as 
judges of said election.: The said votes to be received, 
recorded, canvassed, and returned to said clerk, as near as 
may be in conformity with the election laws of the State. 


The clerk, with the aid of a Justice, shall open said. 


returns, canvass the same, and declare the result, and 
issue certificates of election to those persons having the 
highest number of votes for city officers, who shall qualify 
within five days thereafter, and enter upon their respective 
duties. | 

Sec. 21. The officers elected shall be qualified before 
the County Clerk in the manner prescribed herein, for 
officers elected at a General Election to ay before a 
Recorder, or Board of Trustees. 


Sec. 22. The Legislature of the State of Oregon shall 
have the power to modify, annul, or repeal this Act, 
whenever a majority of the legal voters within the said 
corporate limits shall petition therefor. 

Sec. 23. Provided, That within ten days after notice, 
of the passage of this Act the County Clerk shall give 
five days’ notice by posting three written notices in three 
conspicuous places within the corporate limits of said pro- 
posed city, that an election will be held for the purpose of 
submitting the question of incorporation to the qualified 
voters of said city: Provided further, That if a majority 
of said votes be cast in favér of an incorporation of said 
City of Roseburg, then this Act shall be in full force and 
effect, otherwise null and void. 


Sec. 24. Inasmuch as it is expedient to mabe the 


question of the incorporation of said city to the people of - 
9 y 


g 
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the same as soon as possible, this Act shall take effect 
from the day of its approval by the Governor. 
Approved October 3, 1872. 


AN ACT to amend Section 35, o Title 3, of Chapter 14, of the General 
aws. 
Be it enacted by ihe Legislative Assembly of the State of 
Oregon: 


Section 1. That Section 35, of Title 3, of Chapter 14, 
of the General Laws of Oregon, be, and the same is hereby 
amended so as to read as follows: 

Sec. 85. Any alien may acquire and hold lands, or any 
right thereto, or interest therein by purchase, devise or 
descent, aud he may convey, mortgage and devise the 

same, and if he shall die intestate, the same shall descend 
to his heirs; and in all cases such lands shall be held con- 
veyed, mortgaged or devised, or shall descend in like 
manner, and with like effect, as if such alien were a native 
citizen of this State or of the United States; and any cor- 
poration incorporated under the laws of any other State in 
the United States, or of any foreign country, not prohibited 
by the Constitution or laws of this State, from carrying on 
business 1n this State, may acquire, hold, use, and dispose 
of, in the corporate name, all real estate necessary or con- 
venient to carry into effect the object of the incorporation, 
and the transaction of its business, and also, any interest 
in real estate by mortgage, or otherwise, as security for 
moneys due to, or loaus made by such corporation. 

“ Sec. 2. Inasmuch as the law upon this subject is un- 
certain, this Act shall take effect from the date of its 
approval by the Governor. 

Approved October 4, 1872. 


Saget BE a a at ey Taree De ee nein erent nn ara A RENNER A MEER eg rE AAP BEY ap REP reat ORE AUN AR CP REAR TE ORT 


GENERAL LAWS. 1ł 


AN ACT to provide for the construction of a State Capitol Building. 


Be it enacted by the Legislative Assembly f the State of 
Oregon: 


Section 1. That there shall be, and is hereby created 
a Board of Commissioners for the erection of a State Cap- 
itol Building, which Board shall consist of three mem- 
bers, and shall be elected by the Legislature in Joint Con- 
vention at the present session. Said Commissioners shal 
hold their office for a term of two years, and until their 
successors are duly elected and qualified. 


Sec. 2, Said Commissioners shall, immediately after 
receiving notice of their election, notify the Governor in 
writing of their acceptance of said appointment; and in 
case of the failure of any one or more of said Commis-- 
s1oners so to do, within a reasonable time, a vacancy shall 
be deemed to exist, and it shall be the duty of the Gov-. 
ernor to fill said vacancy by appointment, as well as any 
others which may at any time occur, either by death or 
resignation. 

Sec. 3. Said Commissioners shall, within thirty days 
after their acceptance, and before entering upon the dis- 
charge of their duties, each and severally, enter into bond 
with the State of Oregon, with three or more sureties, in 
the penal sum of five thousand dollars, to be approved by 
the Governor, conditioned that they will each and severally 
faithfully discharge their duties as such Commissioners. 


They shall also take and subscribe an oath that they ~ 
will support the Constitution of the United States and the 
Constitution of the State of Oregon, and honestly perform 
all the duties enjoined upon them by law; which oath to- 
gether with their ofticial bond shall be filed in the office 
of Secretary of State. 
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Suc. 4. The said Commissioners are hereby authorized 
and required, immediately after qualifying, as hereinbefore 
provided, and organizing as a Board by the election of 
one of their number as President, to advertise for the sub- 
mission of plans and specifications for the construction of 
a permanent and durable State House; which advertise- 
ment shall be published in such newspapers, having gen- 
eral circulation, as a majority of the Board may determine. 
and shall state the amount that will be allowed and paid 
such architect or architects as may submit plans; Provided, 
That the same are adopted by the Board and used in the 
construction of the building. 


They shall have full authority to purchase all materials, 
to make all contracts and employ such mechanics and 
laborers as to them may seem necessary and required for 
the construction of said building; Provided, That no 
written contract shall be made or entered into either for 
thé purchase of materials or for mechanical labor to be 
performed thereon, without due notice thereof being given 
by publication in some two or more newspapers having 
general circulation in the State, at least four consective 
weeks prior to the letting of said contracts. Said notice 
shall state definitely the quantity and quality of materials 
required, the character of the work to be performed, and 
the terms of payment; And provided further, That the 
approval of a majority of the Board shall be had before 


- any contract is awarded; which approval shall be endorsed 


on the contract when executed by the Commissioners ap- 
proving the same, and also entered in the record of the 
proceedings of the Board. 


Sec. 5. The regular meetings of the Board shall be 


held once in each month, at such time and place as they 
may select. A majority shall constitute a quorum for the 
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transaction of any business. They may adopt such rules. 


and regulations for their government as may be deemed 


necessary. A full and complete record of all their official - 


actions shall be kept; which record, together with all bids 
for the furnishing of materials or for the performance of 
any mechanical labor which may have been submitted for 
their consideration, and all contracts awarded thereon, or 
otherwise entered into, shall be subject to the inspection 
of the Governor and Secretary of State at all times. 


All accounts for the purchase of materials and services 
rendered shall be audited by the Board of Commissioners. 
Said accounts shall be rendered in duplicate, and shall 
specify minutely the articles furnished or labor performed 
with the price paid therefor, and shall be certitied to by a 
majority of the Board, one copy to be retained and filed 
with the records of the Commissioners and the other to 
be filed with the Secretary of State, who, upon presenta- 


tion, shall draw his warrants upon the Treasurer for the’ 


amount thereof; Provided, That nothing ia this Section 
shall be so construed as to prevent said Board of Commis- 
sioners from making payment to all mechanics or common 
laborers or other employes, upon proper pay rolls, showing 
the name of employe, time of service, character of em- 
ployment, rate per diem and amount paid, with their 
receipt thereto, which shall be certified to in the same 
manner as is provided for other accounts. 


Sec. 6. The Commissioners elected or appointed under 
this Act shall have authority to make requisition upon the 
Superintendent of the State Penitentiary for all materials 
manufactured by convict labor, that can be made available 
in the construction of said building, together with such 
convict labor as can be furnished with due regard to 


safety, and present rules and regulations; and the Super- 
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- intendent of the State Penitentiary is hereby directed and 
_ required to honor such requisition reserving such mater- 


ials as are now manufactured, aud on hands, subject to the 
order of said Commissioaers, and when the same are 
delivered, to take their receipt therefor. 

Sec. 7. The Commissioners shall each be allowed the 
sum of five dollars per day for each and every day neces- 
sarily employed, to be certified to in the same manner as 
other accounts. | | 

Sec. 8. The Commissioners elected or appointed under 
this Act shall in no wise be personally interested in any 
contract, either for the purchase of materials or articles 
necessary, or for the performance of any mechanical labor 
thereon. 

Sec. 9. For the purpose of carrying into effect the 
provisions of this Act, there shall be and is hereby appro- 
priated the sum of one hundred thousand dollars, which 
shall be set apart by the Treasurer of State to constitute a 
separate fund, to be designated as the “State House 
Building Fund,” and all liabilites contracted by virtue of 
the provisions of this Act shall be paid therefrom, and not 
otherwise. 

Sec. 10. That for the purpose of providing funds for 
immediate use, the State Treasurer is hereby authorized 
and required to transfer from the “Soldiers’ Bounty Fund’’ 
to the State House Building Fund, the sum of fifty thou- 
sand dollars. 

Src. 11. Inasmuch as the public interest demands the 
immediate construction of a State House, this Act shall 
take effect and be in force trom and after its approval by 
the Governor. 

Approved October 10, 1872. 
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AN ACT to authorize the Secretary of State to sell such copies of the 
Code as remain on hand on and after Ovtober 1, 1872. 


Section 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: l 

That the Secretary of State be, and is hereby, authorized 
to sell and dispose of all copies of the Code remaining on 
hand on and after October 1, 1872, at the rate of three 
dollars per copy. e 

Sec. 2. All Acts or parts of Acts in conflict with this 
Act be, and the same are hereby, repealed. 

Sec. 3. Inasmuch as there is a large number of the 
Codes now on hand, and their value constantly depre- 
ciating by reason of the repeal and revision of the laws 
therein contained, this Act shall take effect and bein force 
from and after its approval by the Governor. i 

Approved October 10, 1872. 


AN ACT to amend Section seven, of an Act entitled “An Act regulating 
enclosures,” approved October 22, 1870. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

That Section 7, of an Act approved October 22, 1870, 
regulating enclosures, be and the same is hereby amended 
so as to read as follows: 

Sec. 7. This Act shall not apply to Umatilla county.’ 

Approved October 10, 1872. 
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AN ACT contracting for the construction of certain Sections of the Port- 
eland, Dalles and Salt Lake Railroad. 

Wuereas, The Portland, Dalles and Salt Lake Railroad 
Company was duly incorporated under the laws of Ore- 
gon, by Articles of Incorporation filed in the office ot the 
Secretary of State on the 20th day of March, 1871, and 
Articles supplementary thereof, filed in like manner, on 
the Tth day of October, 1871, for the construction of a 
railroad from Portland, Oregon, by way of the Dalles, to 
the trunk lines of the Union and Central Pacific, with a 
branch of said road from a point west of the Blue Moun- 
tains to the Walla Walla Valley, and the right to use 
steamboats on the Columbia river for an earlier connec- 
tion; and 

Wuereas, The Congress of the United States, by an 
Act approved by the President on the 12th day of April, 
1872, granted to said company the right of way for said 
road and branch, together with lands for depots, stations, 
side-tracks and other needful purposes, which said road 
the said company is now engaged in surveying and locat- 
ing; and 

Wueruas, It is of the utmost importance to the people 
of Oregon that the obstructions to the free navigation of 
the Columbia river, and the consequent monopoly in the 
transportation be overcome, and the cost of freights and 
passengers greatly cheapened; and 


WHEREAS, It is indispensable to the occupancy and set- 
tlement of the country, and the stability and growth of 
Oregon commerce, by the speedy and cheap ‘transporta- 
tion of freight and passengers to Eastern Oregon and 
Washington, and the Territory of Idaho, and the. ready 
and direct outlet of their products to our commercial 
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metropolis, the great railroad centre of the Pacific North- 
west; therefore, 


Section 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: 

That for the purpose of constructing so much of said 
Portland, Dalles and Salt Lake Railroad hereinafter men- 
tioned as lies within the State of Or egon, that for the consid- 
erations, and upon the conditions hereinafter mentioned, 
there be and hereby is granted to the said Portland, Dalles 
and Salt Lake Railroad Company, the unappropriated 
portion of the five per cent. of the proceeds of the sales of 
the public lands in Oregon to which the State is or may 
be entitled under and by virtue of an Act of Congress, 
approved the 4th day of September, 1841, or acts amenda- 
tory thereof; and also all the unapproprizted proceeds 
of the sales of the lands granted, or which may be granted 
to the State of Oregon as swamp and overflowed lands not 
otherwise disposed of at the end of this session of the 
Legislature, or which shall revert to the State; Provided, 
That the State reserves the right to provide by law for the 
selection, sale and the protection of such Jands from loss 


or injury, the expense of which shall be paid for out of 


the funds arising from the sale of such lands; Provided 
further, That the said Company takes the grant of the 


proceeds of the sales of the swamp and overflowed lands 


subject to their liability for drainage as provided for by 
Act of Congress; And provided further, That this State 
„assumes no liability for, or en account of said lands or 
funds, or any part thereof, nor shall this Act ever be held 
er construed as in any manner pledging the faith or credit 
of this State further than the said funds may actually come 
into the Treasury which have not been otherwise appro- 
_ priated. 


` 
t 
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Sec. 2. And be it further enacted, That there be and 
hereby is granted to said Company, in the construction of 
the said Portland, Dalles and Salt Lake Railroad, and 
branches across the lands belonging to the State, a strip of 
land sixty feet wide for a roadway, with the right to take 
from the adjacent lands of the State material for construct- 
ing said road and branches, and also the necessary lands 
tor depots, stations, side tracks, and other needful uses in 
operating said road or branches, not exceeding twenty 
acres at any one place. : 


DEC. 3. That said Company be and hereby is author- 
ized to issue its bonds in aid of the construction of said 
road and branches, to an amount not exceeding fifteen 
thousand dollars per mìle, if a narrow gauge, and thirty 
thousand dollars per mile if a wide or regulation gauge, 
and subject to the considerations and conditions herein 
mentioned, to mortgage its road, property, and rights of 
property, of all kinds and descriptions, whatever, real, 
personal and mixed, and as proof and notice of its legal 
execution and effectual delivery, said mortgage shall be 
recorded in the office of the Secretary of State of Oregon, 
as well as in accordance with the General Laws of Oregon 
in relation to the recording of mortgages. 


Sec. 4. That each and every grant and privilege and 
right herein made or provided for, are made and given to 
and accepted by said Company upon and subject to the 
following conditions, namely: That at least so much of 
the said Portland, Dalles aud Salt Lake Railroad and 
branch as lies between the Columbia river and Baker 
City, including the portage links of said road at The Cas- 
eades and The Dalles, be constructed in a substantial and 
workmanlike manner, with all the necessary draws, cul- 
verts, bridges, viaducts, crossings, turnouts, stations and 


4 
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watering places, and all other appurtenances, including 
furniture and rolling stock, equal in all respects to railroads 
of the first class when prepared for business, with rails of. 
the best quality; Provided, That said road may be con- 
structed upon the plan of either the narrow, wide or regu- 
lation gauge, as the said Company may determine it to be 
expedient. | 

Src. 5. The said Company shall commence the work 
on the portage links of said road, as herein provided for, 
within six months from the date of this- Act, and shall 
complete the work from the Columbia river to Grande 
Ronde valley, including its branch to the town of Weston, 
and portage links on the Columbia, within three years. 
from its commencement; (Provided, That the town of 
Pendleton is hereby made a point in the line of said 
road); and shall complete said road to Baker City within 
one year from the date of its completion to Grande Ronde 
valley. | 

Sec. 6. That the State of Oregon make the several 
conditional grants herein, and the said Portland, Dalles 
and Salt Lake Railroad Company accept the same upon 
the further condition: That, if the said Company make 
any breach of the conditions herein specified and allow the 
same to continue for one year, that in such case the grant 
to said Company, provided for in the first Section, shall 
revert to and be vested in the State. 


Sec. 7. Thaton the completion of said portage links of 
said railroad the cost of transportation on the Columbia 
river by said Company shall never exceed fifty per cent. 
of the rates charged upon said river on the 2d day of Sep- 
tember, 1872. : 

Sec. 8: That to prevent extortion and other undue use 
of the powers and privileges hereby granted to said Com- 


20 GENERAL LAWS. 


pany, the Legislature may, having due regard to the rights 
of the said Company, add to, alter or amend this Act. : 

DEC. 9. The acceptance of the terms and conditions of 
this Act by the said Company shall be signified in writing 
under the corporate seal of said Company, duly executed 
pursuant to the directions of its Board of Directors first 
had and obtained, which acceptance shall be made within 
three months after this Act shall become a law, and shall 
be served upon the Secretary of the State of Oregon. 

Szc. 10. The State shall in no event be held liable for 
the debts or habilities of said Company. 

Sec. 11. The rights and privileges of this Company, 
hereby granted, shall not be assignable to any other Com- 
pany without the consent of the Legislature. 

Sec. 12. As it is necessary that said Company shall 
proceed immediately to the completion of arrangements 
for the construction of said road, tais Act shall take effect 
and be in force from and after its approval by the Gov- 
erner. 

Src. 18. The said Company, as soon as practicable 
after the passage of this Act, shall explore the country for 
and locate a branch road from Baker City or some other 
and more suitable point on the main line of their road, to 
Canyon City, and shall use their best endeavors to obtain 
from the United States aid in the construction of said 


Portland, Dalles and Salt Lake Railroad and branches. 


Suc. 14. Nothing in this Act contained shall be so 
construed as in any manner to affect proceedings had in 
pursuance of an Act entitled “An Act providing for the 
selection and sale of the Swamp and Overflowed Lands 
belonging to the State of Oregon,” approved the 26th day 
of October, 1870. 

Sec. 15. That the said Company may at any time pay 


G 
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into the State Treasury the amount of any undrawn appro- 
priation out of the funds in the first Section of this Act 
specified, and take and receive from the Treasurer dupli- 
cate receipts therefor, one of which shall be filed with the 
Secretary of State ard the other retained by the said 
Company, and the lien for such prior appropriation shall 
be vested in and be the property of the said Company. 
Approved October 15, 1872. | . 


AN ACT for the further organization of the Agricultural College, and te’ 
, Provide for the support of the same. 

SECTION 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: l 

That each State Senator is hereby authorized and em- 
powered to select two students, not less than sixteen years 
of age, who shall be received by the Faculty of the Agri- 
cultural College of this State, and instructed by them 
according to the course of instruction adopted in said 
Agricultural College for the term of four years each. But 
no new appointment shall be made by any Benator on 
account of his Senatorial District, while the term of 
instruction allotted to any student appointed by his prede- 
eessor is unexpired, or not made vacant in any other 
manner; Provided, That nothing in this Section contained 
shall be so construed so as to prohibit the Faculty of said 
College from expelling any student on account of miscon- 
duct. | i 

Sec. 2. That the rules, regulations and by-laws for the 
government of said institution, reported to the Legislative 
Assembly, at its present session, by the Commission ap- 
pointed: under Act of the Legislature, approved October 
21, 1870, entitled “An ‘Act to permanently locate the 
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Agricultural College of Oregon,’’ shall constitute under 
the several Acts of Congress and of this State, relative to 
said Institution, and in conjunction with the articles of 
incorporation of Corvallis College, and the government of 
said Institution established under the same, shall constitute 
the full organization of said Agricultural College of the 


State of Oregon. 


. Sec. 3. -There shall be, and hereby is, appointed [ap- 
propriated | out of the General Fund in the Treasury, not 
otherwise appropriated annually, the sum of five thousand 
dollars, to be devoted to the general support of the Agri- 
cultural’ College of the State of Oregon, under the 
direction of the Regents thereof; Provided, That no 
charge shall be made for the tuition of any students ap- 
pointed in accordance with law. The funds herein pro- 
vided for to be disbursed shall be drawn and paid out in 
the same manner as has been heretofore provided for by 
law tor the payment of funds from the Treasury disbursed 
for the support of said Institution. 


Src. 4. Said Agricultural College being unprovided 
with full organization by law, this Act shall be in force 
and take effect from and after its approval of the 
Governor. 


Sec. 5f All funds paid out in accordance with the pro- 
visions of the foregoing Sections with interest thereon at 
ten per cent. per annum shall be refunded to the State 
Treasurer from the first interest that shall accrue from the 
proceeds of the sale of any lands located for said College 
not already appropriated for a similar purpose. 

Approved October 15, 1872. 
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AN ACT to provide for the recording of patents, deeds requiring the ex- 
ecution of conveyances of real estate, certified lists of land granted to 
this State, or to Corporations by the Congress of the United States, 
and conveyances executed by any oeer of this State pursuant to law. 

- Be it enacted by the Legislative Assembly of the State of 
Oregon: . 
Secrrox 1. That patents from the United States or of 

this State for lands within this State, decrees of Courts of 

Equity in this State requiring the execution of a convey- 

ance of real estate within this State, and approved lists of 

lands granted to this State, or to corporations in this State, 
and conveyances executed by any officer of this State by 
authority of law of lands within this State shall be entitled 
to be recorded in the record of deeds of the county in 
which the lands lie, in like manner and with like effect as 
conveyances of land duly acknowledged, proved or certi- 
fied. | 
Sec. 2. The record of any such patent, decree, ap- 
proved lists, or deeds duly recorded, or a transcript thereof 
duly certified by the County Clerk--in whose office the 
same may have been recorded, may be read in evidence 
in any Court in this State with like force and effect as the 
original thereof. 
Approved October 15, 1872. 
a ; 


AN ACT relating to the'rights of married woten. 


Be it enacted by the -Legislative Assembly of the State of 
Oregon : j 
Section 1. That the property, either real or personal, 
acquired by any married woman during coverture, by her 
own labor, shall not be liable for the debts, contracts or 
liabilities of her husband; but shall in all respects be sub- 
ject to the same exemptions and liabilities as property 
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owned at the time of her marriage or afterwards acquired 
by gift, devise or inheritance. 

Sec. 2. When any married man residing in this State ` 
shall abandon his wife without making suitable provision 
for her support, and absent himself from this State for a 
period of one year, the County Court of the county in 
which such wife shall reside, may, upon her petition set- 
ting up the facts of such abandonment, verified by her 
own oath, summarily proceed to hear the said petition 
and adjudge the fact as to such abandonment, which ad- 
judication shall be conclusive as to such fact as to third 
persons; and if such abandonment shall be adjudged there- 
upon, such married woman, during the absence of her 
husband, may in all respects contract in relation to, sell, 
convey and deal with her separate property, real and per- 
sonal, in the same manner asif she were a femme sole, and 
may in her own name, without being joined with her own 
husband, sue and be sued in relation to her separate prop- 
erty, on any contract made by her after such adjudication 
and before the return of her husband. 

Sec. 8. No suit or action wherein a married woman 
shall be a party, under the provisions of this Act, shall be 
abated on the return of her husband into this State, but 
he may, on his application, be admitted to prosecute or 
defend such suit or action jointly with her. 

Approved October 15, 1872. 
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AN ACT to protect Mining Claims and punish unlawful trespass thereon. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: ` 
SECTION 1. Any person who shall break, or‘rob in any 
manner, or who shall attempt to break, or rob any flume, 
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roeker, quartz mill, quartz vein, or lode, bed-rock sluice, 
sluice box, or mining claim, not his own; or who shall 
trespass upon such mining claim with the intent to com- 
mit a felony, shall, upon conviction thereof, be punished 
by imprisonment, in the Penitentiary of this State, not 
less than one nor more than five years, or by fine not less 
than one hundred dollars, nor more than one thousand 
dollars, or by both such imprisonment and fine, as the 
Court, or Judge thereof may direct.. 
Approved October 15, 1872. 


AN ACT for the protection of game and fish. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Srotion 1. That it shall be unlawful for any person or 
persons hereafter to take, kill, injure or destroy, or to pur- 
sue with intent to take, kill, injure or destroy, or to have 
in possession, or offer for sale any deer during the months 
of February, March, April, May and June, or any moose 
or elk during the months of February, March, April, May, 
and June, during each year, under a penaity- of twenty 
dollars for the first offence, and double that sum for each 
succeeding offence, to be recovered in the manner herein- 
after provided. . | 

Src. 2. It shall be unlawful for any person or persons 
hereafter to take, kill, destroy or injure, or to have in pos- 
session, or offer for sale, any wild swan, or any duck of the 
following species, namely: mallard duck, summer or wood 
duck, widgeon duck, sprig-tail duck, teal duck, spoon-bill . 
duck, or black duck during the months of April, May, 
June and July of each year; Provided, That nothing in 
this ae shall be so construed as to preclude farmers 
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from killiug geese or ducks in said months it it be neces- 
sary to protect their growing crops. 

Sec. 3. It shall be unlawful for any person or persons 
to take, kill or destroy any elk or deer at any time for the 
sole purpose of obtaining the horns or hide, or skin of the 
same. The person or persons so offending shall be fined 
a sum not less than twenty dollars for each offence. 

Ssc. 4. It shall be unlawful for any person or persons 
to take, kill, destroy or injure, or to have in possession or 
offer for sale any grouse, pheasant or sage hen during the 
months of April, May, and prior to the 15th day of June 
of each year, and it shall be unlawful for any person here- 
after to take, kill, destroy or injure, or to have in possessisn 
or offer for sale, any prairie chicken during the mouths of 
March, April, May and June of each year. 

Sec. 5. It shall be unlawful for ‘any person or persons 
hereafter to take, kill, destroy or injure, or to have in pos- 
session or ofter for sale, any quail or partridge, during the 
months of April, May, June and July of each year, and 
any person violating any of the provisions of Sections 2, 


4 or 5 of this Act, shall be fined five dollars for the first 


offence, and double that sum for each succeeding offence, 
to be recovered in manner hereinafter provided. 

Sec. 6. It shall be unlawful for any person or persons, 
at any time, to place, or use, in any of the streams or 
rivers of this State, any drugs, charms, or powder, or to 
use any giant blasting, or gun-powder, or other explosive 
material, for the purpose of catching, killing, or destroy- 
ing fish; and any person violating the provisions of this 
Section, shall be fined twenty dollars for the first offence, 
double that sum for the second, and treble that sum for 
each succeeding offence, to which may be added impris- 
onment for any time not exceeding ninety days. 
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Sec. 7. It shall be unlawlul for any person, or persons, 
to place In any tresh-water stream, lake, or pond, any 
lime, or deleterous substance, with intent to injure fish, or 
any drug, or medicated bait, with intent to poison or catch 
fish;.and any person offending against the provisions of 
this Section shall be deemed guilty of a misdemeanor, 
aud, upon conviction thereof, shall be fined in any sum 
not less than one hundred dollars, and not more that five 
hundred dollars, or be imprisoned not less than five, nor 
more than ninety days, at the discretion of the Court. 

Sec. 8. It shall be unlawful for any person or persons 
at any time within 8 years from the passage of this Act, 
to take, kill, destroy or injure, in any of the streams, 
lakes or rivers, within the State, or expose for salè, any 
fish of the kind known as shad and black or striped. bass; 
and any person offending against the provisions of this 
Section, shall be fined for each fish so taken, injured, des- 
troyed or exposed for sale not less than $5 forthe first, and 
$10 for eachotfencethereafter, to which may be added im- - 


prisonment for any term not exceeding ten days for each ° 
offence. 
Sec. 9. Any person or corporation who shall hereafter 


construct any dam or other obstruction across any stream 
of this State in which salmon or other migrating fish run, 
shall provide a ladder or way, so as to permit such fish to 
pass such dam or other obstruction, and any person offend- 
ing against the provisions of this Section shall be deemed 
guilty of a misdemeanor and upon conviction thereof shall 
be punished by a fine of not less than fifty and not more 
than five hundred dollars. 

Sec. 10. Justices’ Couns are hereby given jurisdiction 
of offences against the provisions of this Act and it shall 
be the duty of every Justice of the Peace, within each 
of the counties of this State, to take cognizance of any 
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and all offences against either of the provisions of this 
Act, and suits hereunder shall be brought before any 
Justice of the Peace in the county where such offence 
may be committed, and such suit shall be prosecuted in 
the name of the State of Oregon, against the person or 
persons so offending. 

Sec. 11. It shall be the duty of all Sheriffs, and their 
deputies, and all Constables, and all Prosecuting Attorneys, 
and their deputies, and all Policemen of each incorporated 
city, town or village, within this State, whenever they, or 
either of them, shall become cognizant of any offence 
against any of the provisions of this Act, to bring it to 
the notice of some Court having competent jurisdiction. 

Sec. 12. The fines imposed by this Act shall be paid 
into the County Treasury of the county where such fine 
or fines may be imposed, and shall ‘be set apart as a Com- 
mon School Fund. 


Approved October 17, 1872. 


AN ACT in relation to the traveling and incidental expenses, ane the 

compensation of the Justices of the Supreme and Circuit Courts 

therefor. ; > 

WueEREAs, The Justices of the Supreme Court of this 
State are by the Constitution charged with the perform- 
ance of Circuit Court duties, involving the expenditure of 
individual funds for traveling and incidental expenses, for 
the reimbursement of which no provision has heretofore 
been made by Jaw; and 

Whereas, No provision has heretofore been made for 
the employment of any needed clerical aid connected with 
the discharge of their labors; and 

Whereas, The rapidly increasing condition of the busi- 
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ness of the State proportionately increases the business of 
the Courts, making the general compensation heretofore 
allowed greatly disproportionate to the value of the ser- 
vices required of the Justices of the Supreme Court; g 

Therefore, 

Be it enacted by the Legislative “Assembly of the State of 

Oregon: 

Srcrion 1. That there be and hereby is allowed to 
each of the several Justices of the Supreme Court doing 
Circuit Court duty, the sum of one thousand dollars per 
annum, to. defray the traveling and other incidental ex- 
penses, to which said Justices may be subjected in the 
execution of their official duties. 

Sec. 2. That the Secretary of State be and he is 
required to draw quarterly warrants upon the Treasurer in 
favor of said Justices, the same to be paid by said Treas- 
urer out of any funds not otherwise appropriated. _ 

Sec. 8. That the first warrants drawn by virtue of this 
Act shall be for the quarter ending November 30, 1872. 

Approved October 17, 1872. 
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AN ACT to provide for the location of the County Seat of Union County. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Srction 1. That at least ten days prior to the Presi- 
dential Election in November, 1872, it shall be the duty 
of the Clerk.of Union County, in this State, to prepare 
poll books, with spaces headed: La Grand, Oro Dell, 
Summerville, Cove and Union, and said poll books shall 
be distributed, according to Jaw, to the several voting 
precincts in said County. 

Sec. 2. It shall be the duty of the Judges of Election 
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to ask of every legal voter his preference for the several 


points named, and record the same under its appropriate 
heading, and, upon a canvass of the same, the place 
receiving a majority of all the votes cast, shall, upon the 
certificate of the County Clerk of Union County, be 
declared, by proclamation by the Governor of the State, 
the County Seat of Union County; Provided, That in case 
no point receives a majority of all the votes cast, the two 
points receiving the greatest number of votes cast shall 
be re-submitted, under same regulations, at the June 
election of 1874, and the point receiving the greatest 
number of votes shall be declared the County Seat of 
Union County. 

Szoc. 8. That the Commissioners shall not expend any 
moneys in the erection of public buildings until the 
County Seat is located by a vote of the citizens of said 
County. 

Sec. 4. That all the laws in relation to the punishment 
of fraudulent voting, now in force, shall apply to, and con- 
trol in the election provided for in this Act. 

Sec. 5. Inasmuch as the Presidential Election will be 
held before the expiration of ninety days from the pas- 
sage of this Act, and it will be a great saving of time and 
expense, this Act shall take effect from and after its 
approval by the Governor. 

Approved October 18, 1872. 
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AN ACT redistricting the State into Senatorial and Representative Dis- 
tiicts, and fixing the number of Senators and Representatives in the 
Legislative Assembly. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: | 


Section 1. Thaton and after the first Monday in June, 
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one thousand eight hundred and seventy-four, the Senate 
shall consist of thirty members, and the House of Repre- 
sentatives of sixty members. 


Szc. 2. That the ratio for the apportionment of this 
State into Senatorial Districts, shall be one Senator for 
every three thousand and twenty-five white population, 
or traction thereof, exceeding one-half, in each Senatorial 
District; and the ratio for the apportionment of this State 
into Representative Districts, shall be one Representative 
for every one thousand five hundred and fifteen white 
population, or fraction thereof, exceeding one-half, in each 
Representative District. 


Sec. 3. The County of Marion shall coustitute the first 
Senatorial District, and shall be entitled to three Sen- 
ators; the county of Linn shall constitute the second 
Senatorial District, and shall be entitled to three Sen- 
ators; the county of Lane shall constitute the” third 
Senatorial Dirtrict, and shall be entitled to two Senators; 
the county of Douglas shall constitute- the fourth -Sen- 
atorial District, and shall be entitled to two Senators; -the 
counties of Coos and Curry shall constitute the fifth Seu- 
atorial District, and shall be entitled to one Senator; the 
county of Josephine shall constitute the sixth Senatorial 
District, and shall be entitled to one Senator. the county 
of Jackson shall constitute the seventh Senatdrial Dis- 
trict, and shal] be entitled to one-Senator; the county of 
Benton shall constitute the eighth Senatorial District, and 
shall be entitled to one Senator; the county of Polk shall 
constitute the ninth Senatorial District, and shall be 
entitled to one Senator; the counties of Benton and Polk 
shall constitute the tenth Senatorial District, and shall be 
entitled to one Senator jointly; the county of Yamhill 
shall constitute the eleventh Senatorial District, and shall 
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be entitled to two Senators; the county of Clackamas shall 
constitute the twelfth Senatorial District, and shall be 
entitled to two Senators; the county of Multnomah shall 
constitute the thirteenth Senatorial District, and shall be 
entitled tothree Senators; the county of Washington shall 
constitute the fourteenth Senatorial District, and shall be 
entitled to one Senator; the counties of Clatsop, Columbia 
and Tillamook, shall constiute the fifteenth Senatorial 
District, and shall be entitled to one Senator; the county 
of Wasco shall constitute the sixteenth Senatorial District, 
and shall be entitled to one Senator; the county of 
Umatilla shall constitute the seventeenth Senatorial Dis- 
trict, and shall be entitled to one Senator; the county of 
Union shall constitute the eighteenth Senatorial District, 
and shall be entitled to one Senator; the county of Baker 
shall constitute the nineteenth Senatorial District, and 
shall be entitled to one Senator; the county of Grant shall 
constitute the twentieth Senatorial District, and shall be 
entitled to one Senator. 


Suc. 4. The county of Marion shall constitute the first 
Representative District, and shall be entitled to six Rep- 
resentatives; the county of Linn shall constitute the 
second Representative District, and shall be entitled to six 
Representatives; the county of Lane shall constitute the 
third Representative District, and shall be entitled to four 
Representatives; the county of Douglas shall constitute 
the fourth Representative District, and shall be entitled to 
four Representatives; the counties of Coos and Curry shall 
constitute the fifth Representative District, and shall be 
entitled to one Representative; the county of Coos shall 
constitute the sixth Representative District, and shall be 
entitled to one Representative; the county of Josephine 
shall: constitute the seventh Representative District, and 
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shall be entitled to one Representative; the county of 
Jackson shall constitute the eighth Representative Dis- , 
trict, and shall be entitled to three Representatives; the 
county of Benton shall constitute the ninth Representative 
District, and shall be entitled to three Representatives; 
the county of Polk shall constitute the tenth Representa- 
tive District, and shall be entitled to three Representa- 
tives; the county of Yamhill shall constitute the eleventh 
Representative District, and shall be entitled to three 
Representatives; the county of Clackamas shall constitute _ 
the twelfth Representative District, and shall be entitled 
to four Representatives; the county of Multnomah shall 
constitute the thirteenth Representative District, and shall 
be entitled to seven Representatives; the county of 
Washington shall constitute the fourteenth Representa- 
tive District, and shall be entitled to three Representa- 
tives; the counties ot Clatsop and Tillamook shall consti- 
tute the fifteenth Representative District, and shall be- 
entitled to one Representative; the county of Columbia 
shall constitute the sixteenth Representative District, and 
shall be entitled to one Representative; the county of 
Wasco shall constitute the seventeenth Represetative 
District, and shall be entitled to two Representatives; the 
county of Umatilla shall constitute the eighteenth Repre- 
sentative District, and shall be entitled to two Represen- 
tatives; the county of Union shall constitute the nine- 
teenth Representative District, and shall be entitled to 
“two Representatives; the county of Baker shall constitute 
the twentieth Representative District, and shall be en- 
titled to two Representatives; the county of Grant shall 
constitute the twenty-first Representative District, and 
shall be entitled to one Representative. 


SEC. 5. Senators holding over, representing Districts 
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composed of more than one county, shall, where the Dis- 
tricts have been changed by this Act, be considered Sen- 
ators of the Distriets created by this Act, in which they 
reside, 

Approved October 19, 1872. 


AN ACT for the Relief of Coos County. 

WHEREAS, At the last session of the Legislative Assem- 
bly of the State of Oregon, an Act was passed changing 
the time of holding the Circuit Court in the county of 
Coos, from the first Monday in October to the third Mon- 
day in October; and 

Wuereas, At the time said Act became a law, the 
jurors for the term of Court commencing on the first Mon- 
day in October, had already been drawn and summoned, 
and did attend at the county seat as jurors, causing an ex- 
pense to said county of three hundred and fourteen. dollars 
and ninety-five cents; therefore, 

Section 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: 

That there be, and hereby is remitted of the State tax 
next to become due from Coos county, the sum of three 
hundred and fourteen dollars and ninety-five cents, and the 
Treasurer of State is hereby authorized to credit the 
Treasurer of said county by that amount. 

Approved October 19, 1872. 


AN ACT to amend an Act entitled ‘An Act to define the boundaries of 
Grant County,” approved October 20, 1870. 


Be it enacted by ihe Legislative Assembly of the State of 


Oregon: 
That Section 1 of an Act approved October 20, 1870, 
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defining the boundaries of Grant County, be; and the same 
is hereby amended so as to read as follows: . 
Section 1. That the boundaries of Grant county-shall 
he as follows, to wit: Commencing at the junction of the 
North and South Forks of the: Malhuer river, running 
thence south to the forty-second parallel of north latitude; 
thence west along said forty-second parallel of north lati- 
tude to a point where said line crosses the line of one 
hundred and twentieth west longitude; thence north along 
said line of one hundred and twentieth line of west longi- 
tude to a point where said line crosses the forty-fifth par- 
allel of north latitude; thence east along said forty-fifth 
parallel of north latitude to'a point due north of junction 
of the North and South Fork of the Malhuer river; thence 
due south to the place of beginning. And that all Acts 
and parts of Acts inconsisent herewith, be, and the same 
are hereby repealed. 
Approved October 19, 1872. 
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AN ACT to aid the Trask River Road Company to construct a wagon 
road from Tillamook to the Willamette Valley. 
Be it enacted by the Legislative “Assembly of a State of 
Oregon: I 
Srction 1. That there be, and hereby is, appropriated 
out of the fund arising out of the Swamp and overflowed 
lands donated to the State of Oregon by Act of Congress, - 
approved September 12, 1860, the sum of ten thousand 
dollars, gold coin, to the Trask River Wagon Road Com- 
“pany, a corporation duly incorporated under the laws of 
this State, to aid said company in the constructing their 
proposed: wagon road, from a point in the county of Tilla- 
mook to the Willamette Valley, in the county of Yamhill, 
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over the route designated in the articles of incorporation 
of said company, under the conditions, restrictions and lim- 
itations, herein specified. 

Src. 2. Provides: That the Trask River Wagon Road 
Company shall, within two years from and after the pas- 
sage of this Act, complete a good practicable wagon road 
from a point in the county of Tillamook, to wit: Com- 
mencing at a point known as the Sampson Claim, on the 
Trask River, in Tillamook county, and terminating at or 
near Alvie’s Mill, in Yamhill county, as specified in the 
charter of said company. 

Src. 8. Provides: That the said company be entitled 
to collect, for their own use and benefit, reasonable rates 
of toll on said wagon road; Provided herein, That the 
Legislative Assembly may, at any time, regulate said 
rates of toll. 

Suc. 4. That before said company shall be entitled to 
any part of the funds herein specified, they shall execute 
a good and sufficient bond, to be approved by the Gover- 
nor, in the sum of twenty thousand dollars, conditioned 
that they will complete the said road in the time specified 
in this Act, and that they will keep said road in good 
repair, and in good condition for travel, when practicable 
to do so. 

Sec. 5. That, upon proof to the Governor that said 
company have completed. said wagon road, and that the 
same is practicable for travel, he shall certify the same to 
the Secretary of the (State), who shall draw his warrant 
upon the State Treasurer for the amount appropriated by 
this Act, who is hereby directed to pay the same out of 
any money coming into his hands from the proceeds of the 
sale of the swamp and overflowed lands belonging to this 
State; and, if there be no money in the Treasury to pay 
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said warrant, the same shall draw interest at the rate of 
ten per cent. per annum from the date of its presentation 
to the State Treasurer to be paid out of the fund men- 
tioned in Section First of -this Act. 

Sec. 6. That it shall be the duty of the State Treas- 
urer to set aside the sum of ten thousand dollars, hereby 
appropriated by this Act, out of the proceeds arising from 
the sale of the said swamp and overflowed land belonging 
to the State, any money coming into his possession from 
the same; said fund so set aside shall be known and desig- 
nated as the Trask River Wagon Road Fund, which shall 
be held subject to the warrants of the Secretary of State, 
as provided in Section 5 of this Act. 

Sec. T. That, at any time, the State of Oregon or the 
the county of Yamhill, or Tillamook, shall have the right 
to purchase said road by paying the value after deducting 
therefrom the amount appropriated by this Act.” - 


Src. 8. That if the said Trask River Road Company 
shall neglect or fail to execute and file with the Governor 
of the State within sixty days after the passage of this 
Act the bond provided for in Section Four of this Act or 
shall fail or neglect to fully complete a good practicable 
wagon road on the said above described route within the 
suid two years, then the Oregon Narrow-gauge Railroad 
Company, a corporation duly incorporated under the laws 
of this State, shall be, and is hereby, authorized and em- 
powered to file the bond provided for in said Section’ Four 
and shall thereupon be entitled to the said subsidy of ten 
thousand dollars and all other benefits of this Act to aid 
them in constructing a wagon. road from a point on the 
Oregon Central Railroad at or near the north end of Lake 
Wappatoo in Washington county to some point on the 
navigable waters of Tillamook Bay on the same terms as 
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said Trask Road Company; Provided, however, That the 
said limit of two years shall commence to run against the 
said Narrow-gauge Railroad Company from the date of 
filing their said bond. 

Approved October 19, 1872. 


AN ACT to authorize the Governor to appoint a Commissioner of Im- 
migration. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

. Section 1. That Gen. E. L. Applegate, of Lane county, 
Oregon, be and he is hereby constituted and appointed a 
Commissioner of Immigration; and the Governor is here- 
by authorized to issue to said Commissioner a commission, 
under the Seal of the State, evidencing his office. 

Sec. 2. It will be the duty of the said Commissioner 
to prepare and provide himself with maps, charts and all 
means necessary to a true representation of Oregon; its 
resources and advantages; its climate, soil, productions and 
institutions, to the people of the different States-of the 
Union, and also in Europe, in order to counteract inter- 
ested misrepresentations, and encourage immigration to 
our State. 

Sec. 3. In order to effectively carry out the objects of 
this commission, the said Commissioner shall receive a 
salary of dollars per year; and appropriation is hereby 
made for that purpose out of any money in the Treasury 
not otherwise appropriated. 

Sec. 4. There being an immediate necessity for the 
Commissioner to commence his duties, this Act shall take 
effect from and after its approval by the Governor. 

Approved October 19,'1872. 
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AN ACT relating to Elections. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That at every election hereafter held in this 
State or any incorporated town or city in this State, in 
pursuance of law, each elector shall, in full view, deliver 
to one of the Judges of Election, a single ballot or piece 
of paper, on which shall be written or printed the names 
of the persons voted for, with a proper designation of the 
office which he or they may be intended to fill. 

Src. 2. The Judge, to whom any ticket may be deliv- 
ered, ‘shall, upon the receipt thereof, pronounce in an 
audible voice the name of the elector, and if no objection 
shall be made to him and the Judge ‘is satisfied that the 
elector is legally qualified according to the Constitution 
and Laws of this State to vote at the election, he shal] 
immediately put the ticket in the box, without inspecting 
the names written or printed thereon, and the Clerks of 
Election shall enter the name of the elector and number 
in the poll books, agreeably to the printed form in the 
Seventeenth Section of this Act; and the ballots, after 
being counted, shall be sealed up in a package and be 
delivered to the County Clerk—or in case of an election 
in any incorporated city or town, then to the officer or 
‘officers of such city or town authorized by law to canvass 
the votes—by one of the Judges or Clerks of Election; 
and said Clerk or city or town officer, as the case may be, 
shall deposit them in his office, where they shall be safely 
kept for twelve months, and the County Clerk or city or 
town officer, as the case may be, shall not allow the same 
to be inspected, unless in cases of contested elections, or 
unless the same becomes necessary to be used in evidence, 
and then only by order of the proper Court. 
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Sec. 8. The Judges of Election, in determining the 


residence of persons offering to vote, shall be governed by 
the following rules, so far as the same may be applicable: 


First—That place shall be considered and held to be the 
residence of a person in which his habitation is fixed, and 
to which, whenever he is absent, he has the intention of 
returning. 


Second—A person shall not be considered or held to 
have lost his residence who shall leave his home and go 
into another State or Territory or county of this State for 
a temporary purpose only, with an intention of returning. 


Fhird—A person shal] not be considered or held to have 
gained a residence in any county of this State into which 
he shall come for temporary purposes merely, without the 
intention of making said county his home, but with the 
intention of leaving the same when he shall have accom- 
plished the business that brought him into it. 


Fourth—If a person remove to any other State or to 
any of the Territories, with intention of making it his 
permanent residence, he shall. be considered and held to 
have lost his residence in this State. | 


Fifth—The place where a married man’s family resides 
shall be considered and held to be his residence. 


Sixth—If a person shall go from this State into any 
other State or Territory and there exercise the right of 
suffrage, he shall be considered and held to have lost his 
residence in this State. 


Sec. 4. Ifa person offering to vote is challenged as 
unqualified by one of the Judges of Election or by any 
elector, one of the Judges shall administer to him the fol- 
lowing oath or affirmation: “ You do solemnly swear (or 


affirm) that you will fully and truly answer all such ques- 
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tions as shall be put to you touching your place of resi- 
dence and qualifications of an elector at this election?” | 
First—lf the person be challenged as unqualified on the 
ground that he is not a citizen, one of the Judges shall 
propound to him the following questions: 
1. Are you a citizen of the United States? , 


2. Are you a native or naturalized’ citizen, and af 
neither, have you declared your intention to become a 
citizen, conformably to the laws of the United States on 
the subject of naturalization, and if so, when? | 

Second—If the person be challenged as unqualified on 
` the ground that he has not resided in this State for six 
months immediately preceding the election, one of the 
Judges shall put the following questions: 

1. Have you resided in this State for six months im- 
mediately preceding this election? 

2. Ilave you been absent from this State within the 
six months immediately preceding this election? 

3. If so, when you left was it for a temporary purpose, 
with the design of returning, or did you intend to remain 
away? 

4. Did you, while absent, look „upon and regard this 
State as your home? | 

5. Did you, while absent, vote in any other State or 
Territory? - 

T hird—If the person is challenged on the ground that 
he is not a resident of the county or precinct where he 
offers to vote, one of the Judges shall put the following 
questions: 

1. When did you come into this county and precinct? 

2. When you came into this county and precinct did 


you come for a temporary purpose merely, or for the pur- 
pose of making it your home? 
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___ 8. Have you been for the last ninety days an actual 
resident of this county? 

Fourth—If the person be challenged as unqualified, on 
the ground that he is not twenty-one years of age, one of 
the Judges shall put to him the following question: 

1. Are you twenty-one years of age, to the best of 

\_ your knowledge and belief? 

The Judges of Election, or one of them, shall put all 
such other questions to the person challenged, under the 
respective heads aforesaid, as may be necessary to test his 
qualifications as an elector at that election. 

Sec. 5. If the person challenged as aforesaid shall 
refuse to answer fully any question which shall be put to 
him as aforesaid the Judges shall reject his vote. 3 

Sec. 6. If the challenge be not withdrawn after the 
person offering to vote shall have’answered the questions 
put to him, as aforesaid, one of the Judges of Election 
shall administer to him the following oath: “You do 
solemnly swear (or affirm) that you are a citizen of the 
United States (or have declared your intention to become 
such one year next preceding this election), that you are 
of the age of twenty-one years; that you have been a 
resident of this State for six months next preceding this 
election; that you have been for the last ninety days an 
actual resident of this Judicial, Senatorial or Representa- 
tive District (as the case may be), and that you now reside 
in this precinct, and that you have not voted at this elec- 
tion.” 

Sec. T. Whenever any person’s vote shall be received 
after having taken the oath prescribed by Section 6, of 
this-Act, it shall be the duty of the Clerks of Election to 
write on the poll book at the end of such person's s name, 
the word ‘‘sworn.”’ 
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Src. 8. It shall be the duty of each Judge of Election 

to challenge any person offering to vote, whom he shall 
know or suspect not to be qualified as an elector. 


Src. 9. It shall be the duty of the Judges of Election, 
or of one of them, immediately .before proclamation is 
made of the opening of the polls to open the ballot-boxes 
in the presence of the people then assembled, and turn 
them upside down, so asto empty them of everything that 
may be in them, and then lock them securely, and they 
shall not be reopened untilfor the purpose of penene the 
ballots therein at the close ot the election. Pa 

Sec. 10. The Judges of Election shall, if requested, 
permit the respective candidates, or one or more, not ex- 
ceeding three, of their friends, to be present in the room 
where the Judges are, during the time of receiving and 
counting the votes. 

Sec. 11.” At the close of the polls the poll books:shall 
be signed by the Judges and attested by the Clerks, and 
the names therein contained shall be counted and the 
number set down at the foot of the poll books, in manner, 
hereinafter provided in the form of poll books. 

Szc. 12. After the poll books are signed in the manner __ 
hereinafter prescribed in the form of poll books, the ballot 
boxes shall be opened and the tickets taken out, one at a 
time, by one of the Judges, who shall read distinctly while 
the ticket remains in his hand, the name or names written 
or printed thereon; also, the office that is intended to be 
filled by such person voted for, then deliver it to the sec- 
ond Judge, who shall examine the same and who shall 
pass it to the third Judge, who shall string it on a strong 
thread and carefully preserve the same; and the same 
method shall be observed in respect to each of the tickets 
in the ballot-box, until the number of tickets taken out of 
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the ballot-box is equal to the number of names upon the 
poll books. 


Sec. 13. The clerks shall enter in a column under the 
names of the persons voted for, as hereinafter provided in 
the form of the poll books, all the votes read by the 


Judges. 


Sec. 14. If two ormore ballots shall be found so folded 
together as to present the appearance of a single ballot, 
they shall be laid aside until the count of the votes is 
completed, and if, upon a comparison of the count and 
appearance of such ballot, a majority of the Judges shall 
be of the opinion that the ballots thus folded together 
were voted by one elector, they shall be excluded from 
the count. 


Dec. 15. If the ballot should be found to contain a 
greater number of names for any office than the number 
of persons required to fill that office, it shall be considered 
fraudulent as to the whole of the names designated to fill 
such office, but no further. 


Sec. 16. After the examination of the ballots shall be 
completed, the number of votes for each person shall be 
enumerated under the inspection of the Judges, and set 
down as hereinafter provided in the form of the poll 
books, and publicly proclaimed to the people present. 


Sec. 17. The following shall be the form of the poll 
books, to be kept by the Judges and Clerks of Elections, 
under this Act: > 

Poll books of the.election held in —— Precinct, 
No. —, in the county of ,on the day of 
, in the year A. D. one thousand eight hundred and 
——. A. B,C. D. and E. F., Judges, and G. H. and 
J. K., Clerks of said Election, were respectively sworn 
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(or affirmed) as the law directs, previous to their entering 
on the duties of their respective offices. 


& 


Number and Names of Electors. 


(NOs Liebe EE EEE A IN Os 4 P E, METREN PE ATS GH 
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It is hereby certified: that the number of Electors at 
this election amounts to | 
Attest: A B, CD, EF, -: 

G H, J K, Clerks. z Judges. 


Names of Persons Voted for, and for what Office, Con- 
taining the Number of Votes Given for Each Can- 
didate. 


Governor. | Representatives in Congress. Repr’nt’v's in State Legislature. 


Mitona 


| Senate. |House of Representives. 


| 


We hereby certify that at this election A B received 
votes for Governor; that C D received 
Governor; that E F received 
tive in Congress, ete., 

GH, JK, : AB, CD, EF, 

Clerks. ` _ Judges. 

Sec. 18. After canvassing the votes in the manner 
aforesaid, the Judges, before they adjourn, shall enclose in 
a cover one of the poll books, seal the same securely, and 
direct to the County Clerk of the county in which the 
election is held; or in case-of an election in any in- 
corporated city or town, then to the officer or officers of 
such city or town authorized by law toreceive and canvass 
the votes, and the poll book thus sealed and directed, 
together with the ballots sealed as hereinbefore required 
shall be conveyed by one of the‘Judges or Clerks, to be 


votes for 
votes for Representa- 
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agreed upon for that purpose, to the County Clerk of the 
county; or in case of an election in any incorporated city 
or town, then to the officer or officers of such city or town 
authorized by law to receive the same, within ten days 
from the day of the election, and the other poll books 
shall be deposited with one of the Judges of Election, 
there to remain for one year for the use of whoever may 
choose to inspect the same. 

Sec. 19. The Judges of Election shall carefully en- 
velope all ballots rejected or defective as well as the other — 
ballots, and deliver the same to the County Clerk; or in © 
ease of an election in any incorporated city or town, then . 
to the officer or officers of such city or town authorized 


~by law to receive the same to be filed in his office. 


Src. 20. All ballots used at any election in this State 
shall be written or printed on plain white paper, without 
any mark or designation being placed thereon whereby 
the same may be known or designated 

Sec. 21. The several County Courts of this State, and 
the Common Council or Board of Trustees or other legally 
authorized officers of every incorporared city or town shall 
provide suitable ballot boxes for every election precinct 
or ward in their respective counties, cities or towns, well 
secured with a good lock and key, the lid thereof shall 
be fastened with hinges,,and shall contain an opening 
through the same, three inches long and one-fourth of an 
inch wide, for the reception of ballots. 

Suc. 22. Sections 1, 11, 12, 13, 14, 15, 17, 18, 22, 23, 
24 and 25, of an Act entitled “An Act relating to elections, 
and the mode of filling vacancies in office,” approved 
October 29, 1870, be, and the same are hereby, repealed. 

Sec. 23. Inasmuch as there is an important election 
soon to be held within this State for electors for President 
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and Vice President of the United States, this Act shall be 
in force from and after its approval by the Governor. 
Approved October 19, 1872. 


£ 


< ed 
qt 


AN ACT to create, organize and locate the University of the State of 
. Oregon. 
Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. A State Uuiversity is hereby created, and 
in order to devote to the purposes of education the dona- 
tion of seventy-two sections of land to the State for the | 
use and support of a State University, made under and by 
virtue of an Act of Congress, passed February 14, 1859, 
entitled “An Act for the admission of the State of Oregon 
into the Union.’’ Such University is hereby permanently 
located at the town of Eugene City, Oregon. The Uni- 
versity shall have for its design, to provide instruction and 
complete education in all the departme ts of science, 
literature, professional pursuits and general tion, and 
shall be known as the State University of Oregon. 


Sec. 2. The general government and superintendence of 
the University shall vest in a’ Board of Directors, to be 
denominated the “ Directors of the University of Oregon,’ 
to consist of nine members, all of whom shall be citizens 
and permanent residents of the State of Oregon, as fol- 
lows: : 

First—Of six members to be appointed by the Goyer- 
nor, with the advice and consent of the Senate, who shall 
hold their offices for the term of twelve years; Provided, 
That such members first so appointed shall be classified 
by lot at the first meeting ot the Board of Directors, so 
that one of the members so appointed shall go out of office 
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at the end of every two years, and after that each member 
to hold the full term of twelve years. The record of such 
classification shall be transmitted to the Secretary of State 
and filed in his office. 


Second—Of three members to be chosen by the Stock- 
holders of the “ Union University Association ” of Eugene 
City, Oregon, who shall hold their offices for the term of 
six years; Provided, That such members first so chosen 
shall be classified so that one of such members shall go 
out of office at the end of every two years, and after that 
each member to hold for the full term of six years. The 
record of such classification shall be transmitted to the 
Secretary of State and filed in his office. Hach member 
of said Board shall, if present, be entitled to one vote at 
all meetings, of the Board. The first official year from 
which the terms of office shall be computed, shall com- 
mence on the first Monday in April, 1878. Vacancies in 
the office of members appointed by the Governor, by and 
with the advice and consent of the Senate, occurring 
during’ the recess of the Legislative Assembly, shall be 
filled by appointment of the Governor for the rest of the 
term. In case the Senate shall adjourn before the Gover- 
nor shall have appointed the members of the Board of 
Directors under this Act, or it shall have confirmed his 
nominations in their behalf, the Governor shall appoint the 
same by his sole Act. No member of the Board of 
Directors shall be required to take an oath of office, but. 
his employment as such shall be held and deemed to be 
exclusively a private trust. 


‘Suc. 8. The Board of Directors shall elect from among 
their number on the first Monday in April, 1873, and on 
the first Monday in April of each year thereafter a Presi- 
dent of the Board, whose duty shall be to preside at all 
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meetings of the same, call special meetings at the request 
of any four members thereof, and perform such other 
duties as may be prescribed by the Board of Directors. 
They shall also choose a Secretary and Treasurer, who shall 
hold their offices at the pleasure of the Board. The Sec- 
retary shall keep his office at the seat of the University; 
and it shall be his duty to keep a record of the transac- 
tions of the Board of Directors, which shall be open at all 
times to the inspection of any citizen of this State. He 
shall have’ the custody of all books, papers, documents 
and other property, which may be deposited in his office, 
and shall keep a correct record of all the executive acts of 
the President of the University, also an accurate account 
of all moneys received into the Treasury, as well as those 
paid out. He shall perform such other duties as the Board 
may impose. The Treasurer shall keep and account for 
all funds of the University in the manner prescribed by 
the Board of Directors, and shall execute a bond to be 
approved: by the Board in such sum as they shall direct 
and file the same with the Secretary before entering upon 
the duties of his office. 


Src. 4. The Board of Directors shall have the custody 
of the books, records, buildings and all other property of 
the University. All lands, moneys, bonds, securities and 
other property, which shall be donated, transferred or con- 
veyed to the said Board of Directors by gift, devise, or 
otherwise, for the use and benefit of the University, shall 
be taken, received, held and managed, invested and rein- 
vested, sold, transferred, and in all respects managed, and 
the proceeds thereof used, bestowed and invested in the 
manner, for the purposes and under the terms and condi- 
tions respectively prescribed by the act of gift, devise or 
other act, in the respective case. They shall have power, 
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and it shall be their duty to enact by-laws, rules and regu- 
lations for the government of the University, to elect a 
President of the University and the requisite number of 
professors, instructors, officers and employes, and to fix 
their salaries and the term of office of each and to do all 
other acts necessary and proper to carry out the design of 
this Act. But no sectarian, political or partisan test shall 
ever be allowed or exercised in the appointment of 
Directors, or in the election of professors, teachers or other 
officers of the University; nor at one time shall the ma- 
jority of the Board of Directors be of any one religious 
sect; and members, of every religious denomination, and 
of no religious denomination, shall be equally eligible to 
all offices and appointments. 


Src. 5. The President of the University shall be Pres- 
ident of the Faculty and the executive head of the Insti- 
tution, except as herein otherwise provided, and shall 
have authority, subject to the Board of Directors, to give 
general direction to the practical affairs of the University, 
and so long as the interests of the Institution require it he 
shall be charged with the duties of one of the professor- 
ships. 


Sec. 6. The Faculty, consisting of the President and 
professors, shall be intrusted with the immediate govern- 
ment and discipline of the University, shall recommend 
the course of study and the text books to be used for the 
approval of the Board of Directors, and in connection with 
the President as its executive officer, have the govern- 
ment of its students. The Board of Directors shall have 
power to supervise the general course of instruction, and 
on recommendation of the Faculty, confer such degrees 
and grant such diplomas as are usual in Universities, or 
as they shall deem appropriate. 
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Sze. 7. At the close ot each fiscal year the Board of 
Directors, through their President and Secretary, shall 
make a report in detail to the Governor, exhibiting the 
progress, condition and wants of the University, the course 
of study, the number of professors and students, the amount 


of receipts and disbursements and such other information.. 


as they shall deem important. 


Sec. 8. For the time-being an admission fee and rates 
of tuition, such as the Board of Directors shall deem ex- 
pedient, shall be required of each student, except as herein 
otherwise provided. Until the Legislative Assembly shall 
otherwise direct, each county within this State shall be 
entitled to gratuitous instruction for one pupil in said 
University, and to gratuitous instruction for one pupil for 
every member and joint member of the Legislative Assem- 
bly to which such county is entitled under the laws of 
this State, to be chosen in the following manner: 

The School Superintendent in each county shall receive 
and register the names of all applicants for admission, and 
shall present the same to the County Court, sitting for the 
transaction of county business, and from the applicants 
found to possess the requsite qualifications, the number of 
pupils to which such county is entitled, shall be selected 
by lot. The persons so selected shall be residents of the 
county for which they are selected, and shall possess such 
educational and other qualifications as the Board of 
Directors may prescribe. The selections, under and by 
virtue of this Act, shall be made at the January terms,. 
‘1874, of the County Courts of the several counties of this. 
State, and thereafter as vacancies occur, reasonable notice: 
being first given of the term at which selections will be- 
made. 

Sec. 9. No member of the Board of Directors shall 
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receive any compensation for attendance on the meetings 
of the Board, or traveling expenses. The Board shall 
meet annually on the first Monday in April, and at such 
other stated times as such Board may determine upon. 
At all stated and other meetings, five members shall con- 
stitute a quorum, and a smaller number may adjourn 
from one stated time to another. 


Sec. 10. For the endowment, maintenance, and sup- 
port of the University, there is hereby set apart and 
appropriated : 

The interest on the fund which has arisen, and which 
shall hereafter arise, from the sale of the seventy-two sec- 
tions of land donated to the State of Oregon for the use 
and support of a State University, by virtue of an Act of 
Congress, passed February 14, 1859, entitled “An Act for 
the admission of the State of Oregon into the Union,”’ or 
such part thereof as may be found necessary; to be 
audited and paid on the order of the Board of Directors, 
approved by the Board of Commissioners for the sale and 
management of School and University lands, and for the 
investment of the funds arising therefrom; but in no case 
shall any part of the interest arising from said fund be 
applied to the purchase of sites, or for buildings for said 
University, but only in the payment of the salaries of 
professors, officers, and other current expenses. The 
remainder of such interest remaining over at the close of 
each fiscal year, after the payment of such expenses, shall 
be added to and become a part of the principal, or endow- 
ment fund forever. 


Sec. 11. The Union University Association, of Eugene 
City, Oregon, shall, on or before the first day of January, 
1874, secure a site for said University, at or in the vicinity 
of Eugene City, and erect thereon and furnish a building 
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for the use of the State. University, on a plan to be 
approved, and after the erection of the same, to be 
accepted by the Board of Commissioners for the salé and 
management of the School and University lands, and for 
the investment of the funds arising therefrom; said build- 
ing and furniture to be of not a less value than fifty thou- 
sand dollars. . 

Sec. 12. Be it further enacted: That in case the said 
Union University Assoviation shall fail or refuse to comply’ 
with the provisions of Section 11 of this Act, and to make 
a good and sufficient conveyance of said site and building 
in fee simple, free from all incumbrances, to the Board of 
Directors of the University of the State of Oregon, on or 
before the first day of January, 1874, then, in that case, 
this Act shall become void, and of no effect whatever. 


Approved October 19, 1872. 


ES 


AN ACT to amend an Act entitled “An Act granting bounties to the 
Volunteers of this State enlisted in the service of the United States; 
for issuing bonds to provide funds for the payment of the same; and 
to levy a tax to pay such bonds.” g 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That Section XIV of an Act entitled “An 

Act granting bounties to the Volunteers of this State en- 

listed in the service of the United States; for issuing 

bonds to provide funds for the payment of the same, and 
to levy a tax to pay such bonds,” approved October 24th, 

1864, and which reads as follows: i 

Sec. XIV. It shall be the duty of the Treasurer of 
this State to make arrangements for the payment of the 
interest of said bonds when the same falls due, and in the 
event that the said Interest Fund should be insufficient, 
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the said Treasurer shall make up the deficiency from the 
General Fund, and in the event of the insufficiency of the 
General Fund, the said Treasurer is authorized and re- 
quired to make such contracts and arrangements as may 
be necessary for the payment of said interest and the pro- 
teetion of the credit of the State; and in case there should 
at any time be in the fund created by this Act for the pay- 
ment of said interest and the redemption of said bonds, 
any surplus moneys not needed for the payment of said 
interest and redemption of bonds, it shall be the duty of 
the Treasurer of State to transfer such surplus moneys t to 
the General Fund of the State, 

Be and the same is hereby repealed, and the following 
enacted in lieu thereof: 

Sec. XIV. Whenever at any time on the first of Jan- 
uary and July of each year, surplus money not needed for 
the redemption of said bonds and payment of interest 
thereon, accumulates in the Treasury, it shall be the duty 
of the Treasurer-of State to transfer such surplus moneys 
to the “State House Building Fund; Provided, That noth- 
ing contained in this Act or in the Act to provide.for the 
construction of a State Capitol Building shall be so con- 
strued aş to authorize the expenditure for the purpose of 
building the State Capitol Building of any other or greater 
sum than the sum of one hundred thousand dollars hereto- 
fore appropriated for that purpose, without further legisla- 
tion. 


Approved October 19th, 1872. 


AN ACT to protect unincorporated towns and villages. 
Be it enacted by the Legislative Assembly of the State of 
Oregon: 
Section 1. If any person or persons shall, in any unin- 
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corporated town or village in this State, wilfully drive jor 
ride any horse or mule upon any sidewalk therein, or shall 
wilfully drive or ride any horse or mule through the streets 
thereof at a greater speed than six miles per hour, or shall 
use any obscene or profane language in any public 
place in such town or village, to the disturbance or an 
noyance of any person or persons therein, said “person 
or persons so offending shall be deemed guilty of a misde- 
meanor, and upon conviction thereof, shall be punished by 
fine not less than five nor more than fifty dollars. 

Sec. 2. Justices of the Peace shall have original and 
exclusive jurisdiction over all offences herein described 
committed within their respective counties. | 

Sec. 3. All fines collected under the provisions of this 
Act, shall be paid into the County Treasury of the county 
in which the offence is committed, as in other criminal 
cases, for the use and benefit of the Common School Fund 
of such county. 


Approved October 19, 1872. 


AN ACT to provide for the payment of agents appointed by the Governor 
of fe State of Oregon for the arrest and return of fugitives from 
justice. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: — i 
Section 1. That there be, and hereby is, appropriated 

out of any moneys in the State Treasury not otherwise ap- 
propriated, the sum of four thousand dollars, or so much 
thereof as may be necessary for the payment of the agents 
appointed by the Governor of this State, for the arrest 
and return of fugitives from justice, and interest at the rate 
of ten per cent. per annum upon the same, from the date 
of presentation to the Secretary of State. 
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Sec. 2.. And the Secretary of State be and is hereby 
authorized to audit the claims of the said agents, and to 
draw his, warrants upon the State Treasurer for the 
amounts so audited, with interest as aforesaid. 

Szoc. 8. Inasmuch as there is no appropriation to meet 
claims of this class, this Act shall take effect and be in 
force from and after its approval by the Governor. 

Approved October 19, 1872. : 


AN ACT to provide for the construction of a road in Grant and Baker 
counties, to be known as the Eastern Oregon and Winnemucca Road. 
Be vt enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That there be and is hereby appropriated 
the sum of ten thousand dollars, in gold and silver coin, or 
so much thereof as may be found, as hereinafter provided, 
necessary, out of the funds arising from the sale of Swamp 
and Overflowed Lands granted to the State of Oregon by 
Act of Congress, approved on the 12th day of September, 
A. D. 1860, for the purpose of constructing a road from a 
point on the Dalles Military Road, in Grant county, known 
as Crane Prairie, thence'in a southeasterly direction in 
Grant and Baker counties to a point on the Silver City 
Road, at or near the Forty-second parallel of north lati- 
tude. 

Sec. 2. That the location, survey and construction of 
the road, herein provided for, shall be by and under the 
direction and supervision of the Eastern Oregon and Win- 
nemucca Wagon Road Company, a corporation duly incor- 
porated on the sixteenth day of March, A. D. 1871, under 
and by virtue of the general incorporation laws of the 
State of Oregon and having its place of business in Can- 


— 
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yon City, Grant county, Oregon; and it is hereby made 
the duty of said corporation, on or before the first day of 
April, A. D. 1878, to appoint a suitable person as Superin- 
tendent, whose official title shall be Superintendent of the 
Eastern Oregon and Winnemucca Road, and whose duty 
it shall be to superintend the laying out, surveying, marking 
and constructing said road, in accordance with the provis- 
ions of this Act, and who shall take and subscribe an oath 
faithfully to discharge the duties of such Superintendent, 
which oath of office shall be filed in the office of the 
Secretary of State. 


Sec. 3. That it is hereby made the duty of the Gov- 
ernor, on or before the ist day of April, A. D. 1878, to 
appoint a suitable surveyor, who shall take and subscribe 
an oath faithfully to discharge his duties as such surveyor, 
as provided for in this Act, and cause such oath to be filed . 
in the office of the Secretary of State, and whose official 
title shall be Surveyor of the Hastern Oregon and Win- 
nemucea Road. = 


Orc. 4. That as soon as practicable atter their appoint- 
ment and qualification, it is hereby made the duty of the 
Superintendent and Surveyor, provided for in Sections 2 
and 38, of this Act, to commence at a suitable point in 
said Crane Prairie, in Grant county, on the said Dalles 
Military Road, to lay out and survey a road, as provided 
for in the first Section of this Act, to carefully note the 
bearings and distances and to set up posts or monuments 
at every mile, clearly indicating the number of miles from 
the place of beginning, and said Surveyor shall make or 
cause to be made three maps of»said road as surveyed by 
him, with the field notes, showing bearings and distances, 
attached, and shall certify to the correctness of the same, 
and deliver said maps to the Superintendent, who shall 
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cause one of said maps to be filed in the office of the 
County Clerk of Grant county, one in the County Clerk’s 
office of the county of Baker, and one in the office of the 
Secretary of State. 


Sec. 5. It is hereby made the duty of the Eastern 
Oregon and Winnemucca Wagon Road Company, upon 
the estimates furnished by the Superintendent, as herein- 
after provided for, to furnish the necessary assistants, camp 
equipage and implements to make and complete the sur- 
vey and construction of said road, as in tlis Act provided; 
but nothing herein coutained shall be construed to require 
said Company to furnish surveying and mapping instru- 
ments or to interfere with the duties of the Superintendent 
in the selection and employment of laborers and artisans 
to construct said road and the bridges thereon; and so 
soon as the oath of office of the Superintendent and Sur- 
veyor, provided for ın this Act, are filed in the office of 
the Secretary of State, it shall then become the duty of 
said Secretary of State to draw his warrant on the Treas- 
urer of State in favor of the President of the Eastern 
Oregon and Winnemucca Wagon Road Company for the 
sum of one thousand five hundred dollars, as part of the 
appropriation provided for in Section 1 of this Act. 


Sec. 6. It is hereby made the duty of the Superinten- 
dent, herein provided for, to proceed under the direction 
and supervision of the Eastern Oregon and Winnemucca 
Wagon Road Company to open and construct a road on 
the line of the survey, herein required to be made, sixty 
feet in width, with grades upon side-hills at least eight 
feet widen solid ground with an additional width of six 
feet on solid grounds at suitable distances on long grades 
of sufficient length to admit teams going and coming to 
pass each other, and the grading of banks at the crossings 
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of ravines and streams to be at least twelve feet wide, and 
to construct good and substantial bridges at least fourteen 
feet wide across all streams necessary to be bridged. 


Sec. T. The Superintendent, herein provided for, shall 
receive for his services four dollars per day for every day 
necessarily employed in and about the work of locating, 
surveying and opening the road provided for in this Act, 
and shall be allowed for all necessary expenses in the trans- 
portation of tools, camp equipage, provisions and baggage; 
and the Surveyor shall receive for his services the sum of 
five dollars per day for each day employed in surveying 
said road and mapping the same, as provided for in Sec- 
tion 4 of this Act, and shall be allowed for all necessary 
expenses incurred in the transportation of instrum ents, 
camp equipage, provisions and baggage. 

Sec. 8. The Superintendent shall on the first or fif- 
teenth day of each month deliver in duplicate to the Presi- 
dent of the Eastern Oregon and Winnemucca Wagon 
Road Company an estimate of the amount of money 
requisite to pay the expenses of constructing said road for 
the ensuing month, and said President of said Company 
shall file one of the estimates so furnished with his requisi- 
tion with the Secretary of State for the amount of money 
required to be disbursed at the end of that month on ac- 
count of the construction of said road; and the Secretary 
of State, on the presentation of such estimate and requisi- 
tion, shall draw his warrant on the State Treasurer for the 
amount in favor of the President of the Eastern Oregon 
and Winnemucca Wagon Road Company, to be paid out 
of the fund mentioned in Section 1 of this Act. 

Sec. 9. The Superintendent shall on the first or fifteenth 
day of each month certify to the Board of Trustees of the 
Eastern Oregon and Winnemucca Wagon Road Company 
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the several sums of money due, and to whom due, on ac- 
count of the construction of said road; and said corpora- 
tion shall, through its proper officers, disburse all moneys 
expended in the location, survey and construction of said 
road, in accordance with the certificates furnished by said 
Superintendent; and for all moneys so drawn from the 
Treasurer of State and disbursed as provided for in this 
Act. Said corporation shall receive as full compensation 
therefor, two per centum of the moneys appropriated in 
Section 1 of this Act. 


Sec. 10. That on or before the first day of July, 1878, 
the aforesaid Eastern Oregon and Winnemucca Wagon 
Road Company shall file in the office of the Secretary of 
State an account certified to by the President and Secre- 
tary of said corporation to be true and correct, of the 
amount of money expended and stocks donated by said 
corporation prior to the passage of this Act, for the pur- 
pose of locating and opening a road on the line designated 
inthis Act; and upon the filing ofsuch autheaticated account 
the Secretary of State shall draw his warrant on the State 
Treasurer in favor of the President of said corporation for 
the sum so certified to, to be paid out of the fund named 
in Section 1 of this Act; Provided, That not more than 
one thousand two hundred and fifty dollars shall be paid 
out of said fund in full compensation for all moneys and 
stocks so expended and donated as aforesaid by said cor- 
poration to lay out and open said road, and thereupon all 
rights said corporation had acquired to said road, and the 
right to open and complete a road on said line shall revert 
to and become the property of the counties in which the 
same lies. 


Sec. 11. Within thirty days after the completion of 
said road, the Superintendent shall certify to the County 
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Judge of Grant county, and the County Judge of Baker 
county that said road is fully completed in accordance 
with the provisions of this Act; and within thirty days 
thereafter, the aforesaid County Judges shall pass over 
said road, or appoint a Commissioner to do so, who shall 
take an oath faithfully to perform his duties as such, and 
examine the same; and if foundin all respects constructed 
in accordance with the provisions of this Act, they shall 
certify the same to the Secretary of State, and shall file a 
copy thereof with the County Clerk of Grant county and 


the County Clerk of Baker county, and from the date of . 


the filing of the said certificates, said road shall be deemed 
to be in all respects a county road in and for the county 
in which the same lies, and be under the supervision and 
control of the County Courts of the respective counties in 
which the same is situated. 


Sec. 12. If upon the inspection of said road by the 
County Judges of Baker and Grant counties, or the Com- 
missioners appointed by them, as the case may be, as pro- 
vided for in Section 11, they shall find the same or any 
part thereof not built in conformity with the requirements 
of this Act, said Judges or Commissioners shall report to 
the Eastern Oregon and Winnemucca Wagon Road Com- 
pany in what particulars, where and to what extent the 
same is deficient, and said corporation shall require-the 
Superintendent to complete the same; and upon satisfac- 
tory proof that said work has been completed, said County 
Judges shall make and file the certificates provided for in 
the preceding Section of this Act. 


Sec. 13. The Eastern Oregon and Winnemucca Wagon 
Road Company shall have power to remove the Superin- 
tendent for-neglect of duty or incapacity to perform the 
duties required by this Act, and to appoint ee 
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and to fill by appointment the vacancy, should one occur 
in the office of Surveyor of said road by death, resigna- 
tion or failure ot the appointee of the Governor to qualify; 
and said: corporation shall on or before the first day of 
April, 1873, execute to the State of Oregon a bond with 
sufficient sureties, to be-approved by the Governor, in the 
sum of ten thousand dollars, conditioned that said corpora- 
tion shall accurately and faithfully disburse all moneys 
drawn from the Treasury in accordance with the provi- 
sions of this Act, and file said bond with the Secretary of | 
State, and that any moneys so drawn from the Treasury 
and remaining unexpended on said road after the same 
shall have been completed shall be returned to the State 
Treasurer within sixty days after said balance, if any, is 
ascertained. 


Approved October 19, 1872. 


AN ACT to aid the County Commissioners of Douglas county to build a 
bridge over the North Umpqua River on the State Road leading from 
Jacksonville to Portland, at or near the town of Winchester. | 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That there be, and hereby is, appropriated 
the sum of ten thousand dollars out of the funds arising 
from the five per centum of the net proceeds of the sales 
of the public lands of the United States lying within this 
State, or out of the sale of the swamp and overflowed 
lands, or tide lands belonging to the State not otherwise 
appropriated, or from both or all of said funds, to enable 
the Board of County Commissioners of Douglas county to 
build a free bridge over the North Umpqua River on the 
State Road leading from Jacksonville to Portland, at a 
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point where said road crosses said river near the town of 
Winchester. 

Sec. 2. That it shall be the duty of the State Treas- 
urer to pay over to the Treasurer of said county of Douglas- 
the sum of money appropriated: by the First Section of 
this Act, out of the moneys coming into his hands from 
the sources enumerated in said first Section of this Act. 

Sec. 3. It shall be the duty of the County Treasurer of 
said Douglas county to receive and receipt for said sum of 
money, and to safely keep and account for the same as 
other funds of said county of Douglas, and said sum of 
money shall be known and designated as the “North 
Umpqua Bridge Fund,” and shall be applied by the 
Board of County Commissioners of said county ot Douglas 
-to the erection and completion of a good and substantial 
bridge over said river at the point designated i in this Act, 
and not otherwise. 


Approved October 19, 1872. 


AN ACT to provide for the purchase of one hundred copies of Deady’s 
. Reports. 
Be it enacted by the Legislative Assembly of the State of 

Oregon, as follows: 

Sxction 1. The Secretary of State is hereby author- 
ized and required to purchase for the State, from the 
publishers, one hundred copies of Deady’s Reports, at a 
cost not exceeding eight dollars per volume; and the sum 
of eight hundred dollars, or so much thereof as may be 
necessary, is hereby appropriated for said purpose out of 
any money in the Treasury not otherwise appropriated. 

Src. 2. Said Secretary shall send one volume of said 
Reports to the Executive of each of the States and Terri- 
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tories of the United States, for the use of the libraries 

thereof and also one volume to the library of the Supreme 

Court, the office of the Attorney General of the United 

States, and to each of the Judges of the Supreme Court; 

and the remainder he shall place in the State Library. 
Approved October 19, 1872. 


AN ACT to provide for Common Schools taught in the German Lan- 
guage. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Ssctron 1. That the Directors of any School District 
in the State, which shall contain ten thousand inhabitants, 
or more, may, upon the petition of not less than one hun- 
dred residents and qualified electors of such School Dis- 
trict, provide that one or more of the Common Schools to 
be kept in such District shall be taught in the German 
Language, and the teachers employed in such school or 
schools, in addition to the other qualifications required of 


teachers under the existing School Laws, shall be educa- 


ted in the German Language, and qualified to teach the 
same. 

Sec. 2, Inasmuch as there exists urgent necessity for 
such schools, this Act shall be in force from and after its 
passage. 

Approved October 21, 1872. 


AN ACT to amend an Act entitled “An Act to create the office of Regis- 
ter of State Lands for the La Grande District, and to provide for the 
disposition and sale of State lands,” approved October 26, 1868. 


Be it enacted by the Leg gislative Assembly of the State of 


Oregon, as follows: 
Section 1. That Section 4 of an Act entitled “An Act 
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to create the office of Register of State Lands for the La 
Grande District, and to provide for the disposition and 
sale of State lands,” approved October 26, 1868, be and ` 
the same is hereby amended so as to read as follows: 

Sec. 4. The office of said Régister shall be located at 
the county seat of the county of Union, and the boun- 
daries of said district shall be co-extensive with the 
United States Land District of La Grande. 


Suc. 2. And be it further enacted, That Section 8 of 
said Act of October 26, 1868, be and the same is hereby 
amended so as to read as follows: 


Sec. 8. Whenever only a part of the purchase money 
is paid, the applicant, upon satisfactory proof being made 
to the Board of Commissioners for the sale of School 
Lands, and the management of the Common School Fund, 
that said applicant is an actual settler upon the lands 
applied for, shall execute and deliver to the Register a 
mortgage for the balance of said purchase money on the 
land by him purchased, conditioned for the payment of 
the same in two payments; the first to be made at the 
end of three, and the second at the end of five years from 
the date of the mortgage aforesaid, with interest at the 
rate of ten per centum per annum, said interest paid semi- 
annually, in advance; Provided, That when said interest 
is paid promptly the Register shall not enforce the collec- 
tion of the note upon which said mortgage is based; 
And provided further, That it shall be the duty of said 
Register to have all mortgages on file in his office 
recorded in the County Clerk’s office of the county in 
which the land is situated. 

Suc. 8. And be it further enacted, That Section 9 of 
said Act of October 26, 1868, be and the same is hereby 
amended 1 to read as follows: 
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Sec. 9. Upon failure to make payment ‘of principal 
and interest, according to the terms ot the said mortgage, 
the land mortgaged shall revert to the State, charged only 
with the amount of the principal sum paid thereon and 
the costs of foreclosure. 

Sec. 4. And be it further enacted, That Section 10 of 
said Act of October 26, 1868, be and the same is hereby 
amended so as to read as foilows: 

Sec. 10. The Register elected by virtue of the pro- 
visions of this Act shall be entitled to appoint one 
Deputy, for whose acts he shall be responsible, and whose 
salary shall not exceed the sum of six hundred dollars per 
annum. 

See. 5 And bé it further enacted, That Section 18 of 
said Act of October 26, 1868, be and, the same is hereby 
amended so as to read as follows: 

Sec. 13. Appealsinall contested cases shall be allowed 
from the findings of the Register to the Circuit Court of 
the county in which the land is situate, in the same man- 
ner as appeals from the Court of Justices of the Peace, 
aud the trial in the Circuit Court shall proceed upon sub- 
stantially the same issue tried by the Register. When 
the land in dispute lies in two counties, the appeal may be 
heard in either, according to the election of the party tak- 
ing the appeal. l 

Sec. 6. No purchaser of lands under the provisions of 
the Act to which this is amendatory, who is liable, under 
Section 9 thereof, to forfeit all right, title and interest to 
any land heretofore purchased, shall be lable to the for- 
feiture therein declared, or to incur any of the disabilities 
er proceedings therein specified; but each and every such 
purchaser, upon compliance with this Act, and the pay- 
ment of interest due on his note, given in part payment 
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of the purchase money due up to the time of the taking 
effect of this Act, within six months after the approval of 
the same, shall be deemed and held as a purchaser subse- 
quent to the passage of this Act, and shall be entitled to 
all the privileges and rights of such a purchaser. . 

Sec. 7. The said Register shall be and is hereby 
authorized to procure necessary room for his office, and to 
pay reasonable rent therefor; to purchase proper furni- 
ture, including a safe or safes of sufficient size to keep the 
books, papers and money of said office; to- purchase fuel, 
lights aud other articles necessary for the conducting of 
the business of said office; all of ‘said expenses subject to 
the auditing and allowance by the Board of School Land 
Commissioners, the amount thereof to be retained by said 
Register out of any money in his hands belonging to the 
public funds in his charge. This provision shall apply to 
all unaudited expenditures incurred by the Register of 
said land office, remaining now unadjusted. 

Sro. 8. Inasmuch as there is no law for the record of 
the mortgages on file in the Register’s office at La Grande, 
for lands purchased under the Act creating the office of 
“Register of State Lands for the La Grande District,” 
approved October 26, 1868, this Act shall take effect and 
be in force from and after its approval by the Governor. 


Approved October 21, 1872. 


i 
AN ACT to provide for work in the State Department. 


Wuereas, The work in the State Department has 
largely increased during the past two years, and is still 
steadily increasing, requiring a much larger force to per- 
form the labor than at any former period; 

Therefore, 
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Be it, enacted by the Legislative Assembly of the State of 

Oregon: | 

Section 1. That there shall be allowed for clerical aid 
in the office of the Secretary of State, the sum of one 
thousand dollars per annum, and the Secretary of State is 
hereby authorized to draw his warrent on the State Treas- 
urer, whose duty it shall be to pay the same out of any 
moneys not otherwise appropriated. 
Suc. 2. To enable the Secretary of State to employ 
additional clerical aid at once, this Act shall be in force 
from the date of its approval by the Governor. 

Approved October 22, 1872. 
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AN ACT to provide for the times and places for holding the Supreme, 
Circuit and County Courts. 
Be it enacted by the Legislative Assembly of the State of 

Oregon: : 

Secrion 1. That aterm of the Supreme Court shall be 
held at the seat of government on the first Monday in 
January, in the year 1878; thereafter on the second Mon- 
day in December, annually, and at such other times as the 
said Court may appoint by an order entered in the journal 
in term time. . 

Src. 2. That the terms of the Circuit Court for the 
several counties in the First Judicial District, shall be held 
annually as follows: In the county of Josephine, on the 
fourth Monday in April and the fourth Monday in Octo- 
ber; in the county of Jackson, on the second Monday in 
February, June and November. 

Seo. 8. That the terms of the Circuit Court for the 
several counties in the Second Judicial District, shall be 
held annually as follows: 
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In the county of Douglas on the third Monday in Octo- 
ber and the second Monday in May; in the county of 


Curry, on the first Monday in June; in the county of Coos, _ 


on the fourth Monday in May and the second Monday ın 


September; in the county of Lane, on the third Monday 


in April and first Monday in November; in the county of 
Benton, on the third Monday in i November and the second 
Monday in April.” 
Sec. 4. That the terms of the Circuit Court for the 
several counties in the Third Judicial District shall be held 
annually as follows: 
In the county of Linn, on the fourth Monday in March 
and the second Monday in October; in the county of 


Marion, on the second Monday in March, June and No- - 


vember; in the county of Polk, on the second Monday in — 


May and the fourth Monday in November; in the county 
of Yamhill, on the second Monday in April and the fourth 
Monday in October; in the county of Tillamook, on the 
second Monday in July. a 

Sec. 5. That the terms of the Circuit Court in the 
several counties in the Fourth Judicial District, shall be 
held annually as follows: 


t} 


In the county of Clackamas, on the fourth Monday in , 


April and the fourth Monday in September; in the county 
of Multnomah, on the second Monday in February, June 
and October; ‘in the county of Columbia, on the second 
Monday in April; in the county of Clatsop, on the second 
Tuesday in August and. the fourth Tuesday in January; 
in‘the county of Washington, on the fourth Monday in 
May and the first Monday in October. 

Sec. 6. That the terms of the Circuit Court in the 
several counties inthe Fifth Judicial District, shall be held 
annually as follows: 
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In the county of Grant, on the third Monday i in Septem- 
þer and the first Monday in June; in the county ot Baker, 
on the first Monday in October and the third Monday in 
May; in the county of Union, on the third Monday in 
October and the first Monday in May; in the county of 


Umatilla, on the fowith Monday in October and the last - 


Monday in April; in the county of Wasco, on the second 
Monday in November and the third Monday in June. 
Sec. 7. That the terms of the County Courts of the 


several counties shall be held as follows: 


In the counties of Josephine, Curry, Coos, Columbia, 
Clatsop, Tillamook and Umatilla, on the first. Mondays in 
January, April, July and September. 

In the counties of Grant, Baker, Lane and Wasco, on 
the first Mondays in January, Mar ch, May, July, Septem- 
ber and November. 

In the counties of Jackson, Douglas, Linn, Benton, Polk, 
Marion, Yamhill, Clackamas, Washington and Multnomah, 
on the first Monday in each month. | 

Sec. 8. That the County Commissioners of the several 
counties shall meet on the Wednesday next succeeding the 
meeting of the County Courts, in their respective counties. 


Sec. 9. That the following Acts and parts ot Acts are 
hereby repealed, viz: An Act entitled “An Act to pro- 
vide for the times and places for holding the Supreme, 
Circuit and County Courts, approved October 28, 1868.”’ 
Also, an Act entitled “An Act to amend an Act entitled 
an Act to provide for the times of holding the Supreme, 
Circuit and County Courts, approved October 28, 1868,” 
approved September 29, 1870, and all other Acts and parts 
of Acts inconsistent with this Act. 

Sec. 10. That inasmuch as it is necessary that a term 
of the Supreme Court be holden in the year 18738, as 
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herein provided, this Act shall take effect and be in force 
from and after the first day of January, 1873. 
Approved October 28, 1872. 
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< AN ACT for Collecting, Compiling and Printing the Laws of Oregon. 


Be ut enacted by the Legislative Assembly of the State of 

Oregon: : 

Section 1. There is hereby constituted and appointed 
a Commission, consisting of M. P. Deady and Syl. C.- 
Simpson, who shall be known and designated as the Code 
Commissioners, whose duty it shall be, immediately after 
the adjournment of this session of the Legislative Assem- 
bly, to collect, in the order and method of a Code, all the 
General Laws of Oregon in force, under their appropriate 
heads and titles, with marginal notes and references, as 
also syllabus of each section at the beginning of each 

shapter or Title, as the case may be, and a well digested, 
alphabetical index of the whole. And, in the compilation 
of such laws, Commissioners shall omit all phrases, terms, 
names and expressions incdisistent with the Constitution 
of this State, and shall substitute therefor such phrases; 
terms, names, and expressions as are authorized and pro- 
vided by such Constitution. 

Sec. 2. The laws as collected and compiled shall be 
reported to the Governor, and if approved by him, he shail 
accept the same on behalf of the State and thereupon he 
shall contract for the printing and binding of three thou- 
sand copies thereof. Said contract shall be let, after publie 
advertisement, to the lowest bidder. f 

Sec. 8. When so approved and accepted by the Gov- 
ernor, and printed, as hereinbefore provided, the same 
shall be known as the General Laws of the State of 
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Oregon, and the Governor shall issue his proclamation 
accepting the same, and thereupon the same shall be in 
full force and effect as the laws of the State of Oregon. 

Sec. 4. Said laws shall be printed on clean paper of 
the quality used in printing first class law books with 
which they shall also correspond in style and mechanical 
execution and they shall be bound in good, law-calf bind- 
ing, with appropriate lettering. 

Sec. 5. The volumes of laws herein provided for shall 
be disposed of as follows: 

When delivered to the Secretary of State, he shall— 

1. Send by mail a eopy thereof to the Governor of each 
of the United States, for the use of the Library of such 
State. 

2. Send by mail two copies to the office of the Attorney 
General of the United States, and a like number to the 
Library of the Supreme Court of the United States, and 
two copies to the Library of the District Court of the 
United States for this State. 


8. Send by mail one copy to each member of the 
present Legislative Assembly, to the County Judge, Com- 
missioner of the County Court, County Clerk, Sheriff and 
Treasurer of each county in this State, to each District 
Attorney and Justice of the Peace in this State. 

4, One copy to each Justice of the Supreme Court of 
this State, to the Governor, Secretary of State, Treasurer 
of State, and each Code Commissioner. 

5. Deposit ten copies in the State Library, and the re- 
maining copies the Secretary of State shall deposit in a 
suitable place, and sell for the sum of eight dollars per 
copy, and keep an account of the proceeds of such sales, 
and pay them over to the State Treasurer monthly, and 
take his receipt therefor, less ten per centum of such pro- 


GENERAL LAWS. = 73 


ceeds, which he is entitled to retain, as full compensation 
for making such sales and paying over such proceeds. 
But the copies herein provided to be sent or delivered to 
the public officers within this State, except members of 
the Assembly and Code Commissioners, are to be deemed 
public property, and shall be by them preserved and 
delivered to their successors in office.” And by the first 
day of May, 1878, the County Clerk of each county shall 
make out and certify to the Secretary of State the names 
and postoffice address of each Justice of the Peace in his 
county, and the Secretary shall send the volumes to which 
such Justices may be entitled, addressed to such Justices 
of the Peace, to the care of the County Clerk at the 
county seat,.and such clerk shall deliver them when called 
for by the person entitled accordingly. 

Sec. 6. The Commissioners so employed to compile 
the laws, as provided in this Act, and the “Governor and 
Secretary of State shall each be-entitled to receive five 
dollars per day for every day necessarily employed in the 
compilation of the laws and the examination of the same, 
the claims to be audited and paid as other debts against 
the State. 


Sec. 7. The said Code Commissioners are hereby em- 
powered, if found necessary, to employ a clerk to assist in 
transcribing said laws, who, when so employed, shall 
receive and be entitled to five dollars per day for each 
day he shall be so employed, his claim to be audited and 
paid as other debts against the State. 


Sec. 8. There is hereby appropriated the sum of three 
thousand dollars, or so much thereof as may be necessary 
to be paid, out of any money in the Treasury not other- 
wise appropriated, for the purpose of paying the expenses 
of compilation and examination, as provided in this Act. 
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Sec. 9. The local and special laws of this session of 
the Legislative Assembly shall be printed as an appendix 
to the Journal of the Senate and the Constitution of the 
United States and of the State of Oregon and such laws of 
Congress as were published in the present volume of Gen- 
eral Laws shall be published in the volume of compiled 
Jaws herein provided for and after such compilation is 
ready for printing if such Commissioners shall deem expe- 
dient, the same may be published in two volumes. 

Sec. 10. The work of compiling said laws, as herein 
provided for, shall be completed by said Commissioners 
within nine months from the time of entering upon their 
duties. 

Sec. 11. Inasmuch asa great necessity exists for a new 
compilation of the General Laws of the State, this Act 
shall be in force from and after .its approval by the 
Governor. 

Approved October 22, 1872. 


AN ACT to amend Chapter 18 of the General Law», te tees of 
officers, and to amend an Act entitled “An Act to amend Chapter 18 
are oe Laws, concerning tees of officers,” approved October 

Be it cnacted by the Legislatnre Assembly of the Stute of 
Oregon: . 

SECTION 1. That Sections 2 and 3 of an Act entitled 
“An Act to amend Chapter 18 of the General Laws, con- 
cerning fees of officers,’’ approved October 29, 1870, and 
Section 4 of Chapter 18 of the General Laws of Oregon, 


as compiled by M. P. Deady, be and the same are hereby- 


repealed, and the following enacted instead thereof: 
SEC. 2. The fees of the County Clerk shall be as fol- 
lows: 
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For issuing any writ, order, or prucess, except a sub- 
pena, seventy-five cents. 

For issuing a subpeena for one person, twenty-five cents,. 
and ten cents for each additional person named therein. 

For filing each paper or pleading, fifteen cents. 

For entering any judgment, order, or decree of any 
Court, fifty cents. 

For each folio, after the first, in any judgment, order, or 
decree, twenty-five cents. 

For each folto of any journal entry other than a judg- 
ment, order, or decree, twenty-five cents. 

For taking an affidavit, including the administration of 
the oath, twenty-five cents. 

For swearing a witness, twenty cents. ! 

For taking and approving an undertaking or bond in 
any case, fifty cents. ' 

For making and filing judgment roll, twenty-five cents. 

For making copies of journal entries for judgment roll, 
for each folio, twenty-five cents. Da 

For docketing judgment or decree in judgment docket, 
fifty cents. 

For making copies of any record on file, for each folio, 
twenty-five cents. 

„For official certificate, for each folio contained therein, 
twenty-five cents. o 

For issuing commission to take testimony, fifty cents. 

For taking depositions, for each folio, twenty-five cents. 

For taxing costs and disbursements, fifty cents. 

For each jurat, with seal attached, fifty cents. 

For each jurat, without seal, twenty-five cents. 

For docketing cause in any action or proceeding, one 
dollar. 

For swearing jury on the trial of an action, suit or pro- 
ceeding, one dollar. 
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For receiving, filing and recording verdict in any suit, 
action, or proceeding, one dollar. 

For issuing letters testamentary of administration or 
guardianship, one dollar. 

For recording any judgment, order, decree, bill, or ap- 
pointment of any executor, administrator, or guardian, for 
each tolio, twenty-five cents. 

For recording the appointment of any admeasurer of 
dower, fifty cents. 

For making all indexes in relation to an estate, one 
dollar. 

For making and keeping a register in relation to an 
estate, one dollar. l 

For making and keeping a record of the accounting and 


distribution in relation to any estate, two dollars and fifty 
cents. 


For filing and making a certified copy of a declaration 
to become a citizen of the United States, one dollar. 

For entering judgment of admission of an alien to citi- 
zenship, and making a certified copy thereof, two dollars. 

For making blank assessment, census or tax rolls, or 
copies thereof, required by law, for each quire such roll 
may contain, eight dollars. 

For making copies of assessment or census roll and 
extending thereon the rates levied by the County Court, 
for each folio, twenty-five cents. 

For each warrant or order drawn on the County Treas- 
urer, fifteen cents. 


For making abstracts of the same, for each, ten cents. 


For making out exhibit of the receipts and expenditures 
of the county, for each folio, twenty-five cents. 


For making out an appointment, in pursuance of an 
order of the County Court, fifty cents. 
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For each certificate of election required by law, one 
dollar. 

For each election notice required by law, fifty cents. 

For issuing any license required by law, one dollar. 

For making and depositing in jury box the ballots con- 
taining the names of the persons on the jury list, two 
dollars. 

For drawing jurors for any teim of the Circuit or County 
Court, fifty cents. 

For making panel for Sheriff, one dollar. 

For making and filing a list of jurors, who may be 
returned to any Court, with an account of the mileage and 
per diem of each, two dollars. . 

For recording such mileage and per diem in jury book, 
for each folio, twenty-five cents. 

For opening and canvassing election returns, for each 
day so employed, three dollars. 

Making abstracts of votes, for each folio, twenty-five 
cents. = 

For receiving, keeping and disbursing money: 

On the ‘first. five hundred dollars, one per centum; on 
the second five hundred dollars, one-half per centum; on 
the third five hundred dollars, one-fourth per centum, and 
for each additional five hundred dollars, one-fourth per 
centum. | 
Hor taking and certifying an acknowledgment to a deed 


: 7 | 
or other instrument of writing, one dollar. 


For recording any deed, declaration, contract or other 
private writing required by law to be recorded, for each 
folio, twenty-five cents. | 


For making and issuing a marriage license, making 
memorandum thereof and recording marriage Certificate, 
two dollars and fifty cents. 
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For filing and making entry when required by law of 
any article of incorporation or chattel mortgage, seventy- 
five cents. 

_ For entering and attesting satisfaction of a mortgage or 
judgment, fifty cents. 

For each poll book required by law, two dollars. 

For each day’s atteddance oa the Circuit or County 
Court, three dollars. 

For taking each justification to a bond or undertaking, 
twenty-five cents. 

For making in the several indexes the entries reduired 
of the filing and recording of any Instrument, paper or 
notice, for each entry, twenty-five cents. 

For receiving and filing every remittur from the Su- 
preme Court, and accompanying papers, one dollar. 

For searching files of each year in his office (but not to 
charge suitors or attorneys), tity cents. 

For entering issuance of attachment in register, fifty 
cents 

For furnishing fee bill to any person, twenty-five cents. 

For entering issuance of execution in execution docket, 
fifty cents. 

For entering return of execution and how disposed of 
in execution docket, fifty cents. 

For recording any private writing less than one folio, 
fifty cents. 

Sec. 4. The fees of the Sheriff shall be as follows: 

For serving any writ for the enforcemet of a judgment 
or decree, one dollar. 

For serving any summons, subpoena, notice or order, on 
each person served, fifty cents. 

For executing any provisional remedy, one dollar. 

For serving any bench warrant or warrant of arrest, two 
dollars. 
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For committing a person to prison or discharging him 
therefrom, or attending a person in custody before a Court 
or Judge, one dollar. 

For taking an inquest by a jury for the trial of the right 
of property, three dollars. 

For taking and approving any undertaking or bond, one 
dollar. 

For making aud delivering a copy of any process, order 
or notice, necessary to complete the service thereof, for 
each folio, twenty-five cents. 

For summoning any pane! of jurors for the Circuit 
Court, to be paid by the county, fifteen dollars. 

For summoning any panel ot jurors for the County Court, 
eight dollars. m l 

For summoning a jury in any other case required by 
law, five dollars. oa 

For calling a person from the bystanders to serve as a 
juror, twenty-five cents. 

For all money actually made on any process and returned 
tothe Clerk, under one thousand dollars, three per centum; 
on all sums over one thousand dollars, three per centum. 

Making a conveyance of property sold on any process, 
to be paid by the grantee, three dollars. 

Making a certificate of sale of real property, fifty -eents. 

Making a certificate of sale of personal property, when 
required or demanded, to be paid by the purchaser, one 
dollar. 


Posting each notice of any election, to be paid by the 
county, fifty cents. 

Serving notice on each Judge of aia to be paid by 
the county, fifty cents. 

For executing a sentence of ey fifty A 


For serving a writ, with the power of the county, five 
dollars.. 
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For each day’s attendance on the Circuit or County 
Court, five dollars. 

For any service which may be rendered by a Constable, 
the fees that are allowed a Constable. 

For conveying a convict to the Penitentiary and deliv- 
ering him to the proper oflicer thereof, four dollars per 
day, besides mileage for himself and such convict, besides 
the necessary expenses incurred in guarding such convict 
during such conveyance, to be paid out of the State 
.Treasury. The mileage for any service by Sheriff and 
Constable-shall in all cases be computed from the Court 
House or place of holding Court in the county in which 
the officer performing the same resides, but when two or 
more persons named in the same writ or process live in 
the same direction, mileage shall only be charged to the 
furthest, and this is to apply to posting notices of elections, 
and all other cases when mileage is to be computed. 

The per centum allowed to the Sheriff for the collection 
of taxes 1s to cover all expenses for printing notice and 
sattendance at the place of voting, to collect taxes. 

The fees of Assessor shall be four dollars per day for 
every day actually employed in making assessments. 

The per diem of the Commissioners of the County 
Court, for each day so employed, shall be four dollars. 

Sec. 5. Provided, That nothing in this Act shall be 
construed to repeal Section 31, Chapter 18, on page 741, 
of the General Laws of the State of Oregon. 

Whereas heretofore services have been required for 
which no compensation has been provided by law—this 
Act to be in force and to take effect from and after 1ts 
approval by the Governor. 

Approved October 23, 1872. 
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AN ACT to provide for the construction of a Wagon Road up the south 
bank of the Columbia River, from near the mouth of Sandy, i in Mult- 
nomah county, to the The Dalles, in Wasco county. 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Szorron 1. There is hereby appropriated the sum of 
fifty thousand dollars in gold and silver coin, out of funds 
arising from the five per centum of the net proceeds of 
the sale of the public lands lymg within this State, not 
otherwise appropriated, and out of the fund arising from 
the proceeds of the sales of swamp, overflowed, tide and 
other lands, belonging to the State of Oregon, not other- 
wise appropriated, for the purpose of constructing a road 
up the south bank of the Columbia River, from near the 
mouth of Sandy, in Multnomah county, to The Dalles, in — 
Wasco county. 


Src. 2. George W. Waldron, of Hood River, in Wasco 
county, John M. Marden, of The Dalles, Wasco county, 
and David Monastes, of Multnomah county, are hereby 
appointed Commissioners, whose duties shall be to super- 
intend the laying out and constructing said road; and all . 
necessary expenses incurred therein shall be under the 
general supervision of said Commissioners; and they shall 
each, before entering on the discharge of their duties as 
such, take and subscribe an oath to faithfully and honestly 
discharge their duties in accordance with the provisions 
of this Act; which oath shall be filed in the office of the 
Secretary of State. 

Sec. 8. In ease a vacancy shall arise in said Board of 
Commissioners by reason of anyone failing to qualify, or 
for any other cause, the same shall be filled by appoint- 
ment of the Governor. 


Sec. 4. Said Commissioners shall be designated as the 
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Board of Commissioners of the Dalles and Sandy Road; 
and after they shall have qualified, as hereinbefore provided, 
they shall meet at such time and place as the Governor 
shall direct, and elect one of their number Chairman, 
whose title shall be Chairman of the Dalles and Sandy 
Road Commissioners; and such Chairman shall execute 
and file with the Secretary of State a bond in favor of the 
State of Oregon, in the sum ot twenty thousand dollars, to 
be approved by the Governor, conditioned that he will 
faithfully aud honestly discharge his trust in aceordance 
with the provisions of this Act. 

Sec. 5. Jt shall be the duty of said Chairman to pre- 
side at all meetings of said Board of Commissioners, and 
he is authorized to call a meeting of said Board at any 
time; and, under the direction of said Board, he shall 
have authority to draw the money hereby appropriated, 
and disburse the same, as in this Act provided. 


Sec. 6. Said Board of Commissioners shall appoint one 
of their number, or some suitable person, a Superinten- 
dent, to lay out and construct said road, who shall act 


under the general supervision of said Board of Commis- 


sioners in Jaying out and in constructing the same. 


Sec. 7. Said Superintendent, under the direction of 
said Commissioners, shall take to his assistance a compe- 
tent surveyor and other persons, and shall view out, mark 
and survey, a wagon road from near the mouth of Sandy 
to The Dalles, and he shall cause a mile post, clearly 
marked, to be placed at each and every mile of the same, 
indicating thereon the number of miles from the place of 
commencement; and said Superintendent shall cause four 
maps to be made of said road, each to be certified to by 
him; one of said maps to be filed in the office of the Sec- 
retary of State, one in the Clerk’s office of each of the 
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counties of Wasco and Multnomah, and one shall be re- 
tained by said Superintendent; and after said road has 
been surveyed.and marked, and the maps thereof filed as 
aforesaid, the same shall be a county road in each of the 
counties through which the same shall pass, and the Road 
Supervisors, through whose districts said road shall pass, 
are authorized and required to expend road labor on the 
same, as upon other county roads. 

Sec. 8. The land to be appropriated on which to con- 
struct said road shall be eighty feet in width; and if any 
person, company or corporation, through whose lands said 
road shall be laid out, shall find that he or it, are injured 
thereby, he, they or it, shall, within thirty days after the 
maps of said road have been filed in the Clerk’s office, as 
aforesaid, make complaint in writing and file the same 
with the County Clerk of the county wherein such lands 
he, claiming damages for the right of way through such 
land or property taken, and if such claim for damages be 
not filed within said thirty days, all-claims for damages 
shall be deemed waived. 


Sec. 9. Whenever any claim for damages shall be 
made, as aforesaid, the County Court shall, at the next 
term thereafter, appoint three disinterested householders 
of the county, who shall, aftet being sworn to discharge 
their duty in assessing the damages done said claimant, 
proceed in person to examine and determine. how much 
less valuable the Jand or other property of the claimant 
would be rendered by reason of the construction of said 
road, and they shall report their findings at the next reg- 
ular term of said County Court. 


Sec. 10. The County Court, at the term at which said 
report shall be returned, or at some subsequent term, shall 
order the amount of damages assessed for the right of way 
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or for other property, to be reported to said Board of 
Commissioners, who may pay the amount of such assess- 
ment in the manner that other expenses are paid for the 
eonstruction of said road; but should said County Court 
be of opinion that the decision of said householders has 
been influenced by fraud, bribery or partiality, their find-° 
ings shall be set aside and other assessors of damages shall 
be appointed; Provided, That said Commissioners or 
claimant may appeal to the Circuit Court from the find- 
ing of said householders, and the case shall be tried inthe 
Circuit Court upon pleadings to be prepared under the 
direction of the Judge of said Court; Provided, That no 
appeal or re-assessment of damages shall suspend the 

_prosecution of the work if such assessed damages slrall be 
paid or tendered as herein provided. 


Sec. 11. Said Commissioners shall first cause a good 
practicable wagon road to be constructed around the por- 
tage at the Cascades, connecting said road with a conve- 
nient landing below and a convenient and safe landing 
above; and shall cause safe and substantial bridges to be 
constructed across the streams along the line of said road; 
and they shall thereafter expend the balance of the appro- 
priation, herein made, according to the best of their judg- 
ment; Provided, That nothing inthis Act contained shall 
have the effect or be so construed as in any manner ob- 
structing or interfering with the location aud construction 
of the Poriland, Dalles and Salt Lake Railroad or any part 
thereof, and the said Board of Commissioners or a major- 
ity of them may make any arrangements with the Port- 
land, Dalles and Salt Lake Railroad Company which they 
may deem expedient, so as to harmonize the object and 
purposes of this Act with the construction of said Com- 
pany’s railroad or any part thereof. 
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Src. 12. Said Superintendent shall, about the 15th of 
each month, while said road is- being constructed, make 
and deliver to the Chairman of said Board of Commis- 
sioners, an estimate of the probable amount of money 
required to pay the expense of constructing said road for 
that month, and ‘said Chairman shall file his requisition, 
accompanied by such estimate, with the Secretary of State 
for so much money as he may desire to disburse at the 
end of that month on account of the construction of said — 
road; and the Secretary of State, on the presentation of 
such requisition, shall draw a warrant in favor of said 
Chairman on the State Treasurer for the amount thereof, 
to be paid out of the funds mentioned in Section 1 of this 
Act; and if there be no money in the treasury applicable 
to pay said warrant, the same shall draw interest at the 
rate of ten per cent. per annum from the date of presenta- 
tion; Provided, Such interest shall be paid out of the 
same fund from which the principal is paid. 


Suc. 18. The Chairman of The Dalles- Sandy Road 
Commissioners is required to disburse all moneys that may 
be expended in the construction of said road, and he shall 
take duplicate vouchers therefor, one copy of which shall 
be filed with the Secretary of State within thirty days 
from the date of disbursement, and the other copy shall be 
retained by said Chairman; and the Governor is author- 
ized to require of said Chairman an accounting of the 
moneys by him drawn from the treasury, whenever he may 
think the public interest requires such investigation. 


Sec. 14. Each Commissioner shall be entitled to re- 
ceive four dollars per day for every day he is actually and 
necessarily employed in the, discharge of his duty; and 
each Commissioner shall verify his account for services 
and mileage under oath, and the same shall be paid as 
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other expenses in the construction of said [road] are paid. 

Sec. 15. The Superintendent and all employers and 
laborers engaged in the construction of said road, shall 
receive such compensation for their services as the Board 
of Commissioners shall determine. 

Src. 16. Owing to the necessity for this road, this Act 
shall take effect and bein force from and after its approval 
by the Governor. 


_— Approved October 23, 1872. 


AN ACT to provide for the construction of a wagon road through Jack- 
son, Grant and Baker Counties. 
Be it enacted by the Legistative Assembly of the State of 
Oregon: -> 
Section 1. That there is hereby appropriated the sum 
of twenty-five thousand dollars in gold and silver coin, out 


_ of the funds arising from the five per centum of the net 


proceeds of the sale of the public lands of the United 
States lying within this State, or out of the sale of the 
swamp and overtluwed lands, or tide lands belonging to 
the State, not otherwise appropriated, or from both or all 
of said funds, for the purpose of constructing a road from 
Ashland, Jackson County, Oregon, to Linkville; thence 
to the northern portion of Langell Valley; thence to or 
near the Upper Hot Springs, in Goose Lake Valley; 
thence to a point in Baker County, intersecting the road 
from’ Ruby City, Idaho, to Camp McDermott, Nevada. 
Suc. 2, James Barnes, Silas J. Day and George Nourse 
are hereby appointed Commissioners, whose duties shall 
be to superintend the laying out and constructing said 
road, and all contracts and expenses necessarily incurred 
in the construction of said road, shall be under the gen- 
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eral supervision of said Commissioners and they shall each, 
before entering on the discharge of their duties as such, 
take and subscribe an oath to faithfully and honestly dis- 
charge their duties in accordance with the provisions of 
this Act, which oath shall be filed in the office of Secre- 
tary of State. > 

Sec. 3. In case a vacancy shall arise in said Board of 
Sommissioners, by reason of any one failing to qualify, or 
for any other cause, the same shall be filled by appoint- 
ment by the Governor. 

Sec. 4. Said Commissioners shall be designated as the 
Board of Commissioners of the Southern Oregon Wagon 
Read, and after having qualified, as herein provided, shall 
meet at such time and place as the Governor shall direct, 
and they shall, at that meeting, elect one of their number 
Chairman, whose official title shall be Chairman of the 
Southern Oregon Wagon Road Commissioners; said Com- 
missioners, each, shall execute and file with the Secretary 
of State a bond in favor of the State of Oregon, in the 
sum of ten thousand dollars, to be approved by said Sec- 
retary, conditioned that they will faithfully and honestly 
discharge their trust, in accordance with the provisions of 
this Act. 

Sec. 5. Said Chairman shall preside at all meetings of 
the Board of Commissioners, and may call a meeting of 
the same at any time; and, under the direction of the 
Board, shall have authority to draw the money hereby 
appropriated, and shall disburse the same by order of the 
Board, in accordance with this Act. 

Sec. 6. The members of the Board of Commissioners 
shall appoint some one of their Board, or some suitable 
person, to lay out and construct said road, and the person 
thus appointed shall be denominated: the Superintendent, 
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and he shall have charge of laying out, and surveying and 
building said road, under the general supervision of the 
Board of Commissioners. 


Sec. 7. Said Superintendent, under the direction of 
the Commissioners, shall take to his assistance a compe- 
tent surveyor, and other persons, and shall view out, mark 
and survey a wagon road, which shall be, in width, sixty 
feet, and of a grade not more than one and a half inches 
to the foot, and he shall cause a mile post, clearly marked, 
to be placed at each and every mile of the same, indica- 
ting thereon the number of miles from the place of com- 
mencement; and said Superintendent shall cause five 
maps to be made of said road, each of which shall be cer- 
tified to by him—one of said maps shall be filed in the 
office of the Secretary ot State, and one shall be filed in 
the office of the County Clerk of Jackson, Grant and 
Baker Counties, and one shall be filed in,the office of said 
Board, and after said road has been surveyed, and the 
maps thereof have been filed, as aforesaid, the same shall 
be a county road, in each of the counties through which 
it passes, and the road supervisors through whose district 
said road passes, are authorized to expend road labor upon 
the same, as upon other roads. 


Sec. 8. If any person, company, or other corporation, 
through whose lands said road shall be laid out, shall feel 
that he or they are injured thereby, he or they shall, 
within thirty days after the maps have been filed of said 
road in the Clerk’s office, make complaint in writing, and 
file the same with the County Clerk of the county wherein 
such land lies, claiming damages for the right of way 
through such land, or for property taken and used for said 
road; and if said complaint be not filed within said thirty 


days, all claim for damages shall be deemed waived. 
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Szo. 9. Whenever a claim for damages has been made, 
as aforesaid, the County Court shall, at the next term 
thereafter, appoint three disinterested householders of the 
county, who shall, after being sworn to discharge their 
duty in assessing the damage done said claimant, proceed 
in person to examine and determine how much less valu- 
able the land, or other property of the claimant, would be 
by reason of the construction of said road, and they shall 
report their findings at the next regular term.of said 
court. 

Sec. 10. The County Court shall, at the first regular 
term after filing said report, certify the same to said Com- 
missioners, who shall pay all damages assessed against 
the State, in the manner that other expenses for construct- 
ing said road are paid; but should the County Court 
become satisfied that the decision of said householders 
has been influenced by fraud, bribery or partiality, their 
findings shall be set aside, and other assessors of damages 
shall be appointed, provided that said Commissioners, or 
claimant, may appeal to the Circuit Court from the find- 
ings of said householders, and the case shall be tried 
de novo upon pleading, to be prepared under the direction 
of the Judge of the Circuit Court. 

Suc. 11. Said Commissioners shall first canse a good 
practicable wagon road to be constructed, as far as the 
appropriation herein granted will enable them to construct 
the same, and shall cause safe and_substantial bridges to 
be constructed across the streams ‘along the line of said 
road; Provided, That said Commissioners shall let out said 
road by subdivisions to the lowest responsible bidder. 

Sec. 12. Said Superintendent shall, about the 15th of 
each month, make out and deliver to the Board of the 
Southern Oregon Wagon Road Commissioners, an esti- - 
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mate of the probable amount of money required to pay 
the expenses of constructing said road for that month, and 
the Chairman of the Board shall file his requisition with 
the Secretary of State for so much money as he may 
desire to disburse at the end of that month, on account of 
the construction of said road; and the Secretary of State, 
on the presentation of such requisition, shall draw a war- 
‘ant on the State Treasurer for the amount thereof, in 
favor of said Board, to be paid out of the fund mentioned 
in Section 1 of this Act; Prorided, If there be no money 
in the treasury to pay said warrant, the same shall draw 
ten per cent. interest per annum, from the date of pre- 
sentation, payable out of the fund upon which said war- 
rants are drawn. 

Sec. 18. The Chairman of the Southern Oregon 
Wagon Road Commissioners 1s required to disburse all 
moneys that may be expended in the construction of said 
road, and he shall take duplicate vouchers therefor, one 
copy of which shall be filed with the Secretary of State 
within thirty days from the time the disbursement was 
made, and the other copy shall be retained by said Chair- 
man; and the Governor is authorized to require of said 
Chaimman an accounting of the moneys by him drawn 
from the treasury, whenever he may think the public 
interest requires such investigation. 

Suc. 14. Each Commissioner shall be entitled to 
receive four dollars per day for every day he is actually 
and necessarily employed iu discharge of his duty, and ten 
cents per mile for every mile he actually travels in the 
discharge of his duty as such Commissioner; and each 
Commissioner shall make out his account and swear to 
the same before some officer authorized to administer 


oaths; and such accounts shall be paid a3 other expenses 
in the construction of said road are paid. 
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Suc. 15. The Superintendent and all employes and 
laborers engaged in the construction of said road, shall 
receive such compensation for their services as the Board 
of Commissioners shal] determine. 

Sec. 16. Owing to the necessity for this road, this Act 
shall take effect and be in force from and after its appro- 
val by the Governor. i 

Approved October 28, 1872. 


AN ACT to provide for the ordinary expenses of the State Government, 
and other gerferal and specific appropriations. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: . 

Section 1. That the following sums be, and the same 
are hereby, specifically appropriated and set aside for the 
several objects hereinafter mentioned, for two years, com- 
mencing from the first Monday of September, One Thou- 
sand Eight Hundred and Seventy-two, to be paid out of 
any money in the Treasury not otherwise appropriated. 

Suc. 2. That the Act of September, A. D. 1872, ap- 
propriating sixteen thousand dollars for the mileage of 
members of the Seventh Regular Session of the Legisla- 
tive Assembly shall be amended so as to read as follows: 

Section 1. That the sum of twenty-four thousand dol- 
lars, or as much thereof as may be necessary, be, and the 
same is hereby appropriated out of any money in the 
Treasury not otherwise appropriated, to pay the mileage 
and per diem of members, and compensation of ofticers, 
and other necessary expenses of the Legislative Assembly 
for the Seventh Regular Session, and four hundred dollars 
for defraying expenses ot the Clackamas county contested 
case of election. n 
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. Suc. 8.—Hxecutive Fund. 
For salary of Executive Officers, and interest, fourteen 
thousand dollars. 


Judicial Fund. 
For salaries of Justices of Supreme Court, Prosecuting 
Attorneys, and interest, thirty-eight thousand dollars. 
General Fund. l 
For salary of Pilot Commissioners, Health Officers, 
Tug Subsidy, Clerk of Supreme Court, Percentage of 
Treasurer, Advertising, Printing of Bonds and Stamps, 
Additional Salary of Sundry Officers, interest, etc., thirty- 
five thousand dollars. 
Convict Fund. 
For conveying Convicts to Penitentiary, and interest, 
fifteen thousand dollars. 


Insane Fund. 
- For conveying Insane to Asylum, and interest, fifteen 
thousand dollars. 
Printing Fund. 
For Public Printing and Binding, twenty-five thousand 
dollars. 
= Incidental Fund. À 
For rents, stationery, lights, fuel, postage, and other 
incidental expenses of the Legislative, Executive and Ad- 
ministrative Departments, Supreme Court, State Library, 
` etc., and interest, twenty-four thousand dollars. 


General Fund. 


Keeping and tuition of Mutes, eight thousand five hun- 
dred dollars. 
„Penitentiary Fund. 


For keeping prisoners, salary of Inspector, Officers, 
Guards, etc., and interest, seventy-five thousand dollars. 
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Insane and Idiotic Fund. 
For expense of keeping Insane at Asylum, and interest, 
one hundred and twenty thousand dollars. 
Fugitive Fund. 
For arresting, etc., fugitives from justice, three thousand 
dollars. 
Indigent Fund. 
For support of Indigent Poor, five thousand dollars. 
Common School Fund. 
For Clerical aid, maps, and other expenses incidental to 
Common Schoo] Land, ten thousand dollars. 


University Fund. 

For like purposes as School Lands, twenty-five hundred. 

dollars. 
State Land Fund. 

For like purposes as School Lands, ten thousand dol- 
lars. l 

For payment of sundry warrants disallowed by Inves- 
tigating Commission, with interest on the same, four 
thousand dollars. l 

That in all cases where the keeper of the insane is 
under the necessity of advancing sums of money to the 
indigent persons in actual need, discharged from the Asy- 
lum, he may include the amount so paid out in his 
quarterly accounts, arid the Secretary of State shall draw 
his warrant for the same, not to exceed the sum of five 
hundred dollars, in like manner as the other accounts of 
the keeper of the insane are paid. 

For Visiting Physician to the Insane Asylum, one 
thousand dollars, and interest. | 

For making additions to the State Library, supplying 
missing volumes of reports, &c., to be expended under the 
direction of the Chief Justice of the Supreme Court, 
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seven hundred and fifty dollars annually during the next 
two years. 

For the payment of unpaid balances due on warrants 
cut down by the Investigating Commission, being the 
difference between the original amount of the warrants, 
and the amount allowed and paid on the same, the sum of 
five thousand ninety-two dollars and twenty-seven cents, 
and for the payment of interest on such balances, two 
thousand dollars, to be paid, in all cases, to the persons 
holding the warrants at the time they were presented, 
and paid to the extent allowed by said Commissioners. 


Sec. 4. That the Secretary of State be required to 
draw his warrant on the Treasurer for the sums severally 
due to the members and officers of the Legislative 


Assembly for mileage, per diem, compensation and other 


expenses, and the Treasurer shall pay the same as herein 
directed. 

Sec. 5. All salaries herein provided for shall be paid 
quarterly at the office of the State Treasurer, unless other- 
wise specified by law. No money appropriated by this 
Act, for any specific purpose, shall be applied to any other 
purpose in any of the departments or objects of appropri- 
ation herein provided for. 

Sec. 6. That the following sums be and the same are 
hereby ‘ specifically appropriated to the several claims 
already presented, and for which no warrants have been 
issued: 

For the support of the poor, for which no appropriation 
has been made, two thousand two hundred dollars. 


For conveying convicts to the Penitentiary, for which 
no appropriation has been made, and interest, two thous- 
and one hundred dollars. 

For incidental expenses, for which no appropriation has 


Fa 


GENERAL LAWS. 95 


been made, and interest, two thousand two hundred and 
fifty dollars. . 


Expenses of the Penitentiary, in excess of past appro- 
priation, and interest, nineteen thousand six hundred and 
seventy-seven dollars and seventy-five cents. 


Expenses for conveying insane to the Asylum, and 
interest to date of issue, eight thousand five hundred 
dollars. 


For keeping of the insane at the Asylum, and interest, 
fourteen thousand and five hundred dollars. 

Expenses ot printing, in excess of appropriation, one 
thousand dollars. 

Cost of the new Penitentiary building, over appropri- 
ation, fifty-one thousand six hundred and _ seventy-eight 
dollars and three cents. 


And interest to date of issue of warrants, one thousand 
seven hundred and fifty dollars. 

For the payment of Warrant No. 1,151, services select- 
ing Agricultural College land, for which no appropriation 
has been made, thirty-seven dollars and two cents, and 
interest. 

For the payment of Warrant No. 469, salary of Adjutant 
General from the time he entered upon his duties until 
the office was discontinued, sixty-six dollars and sixty-six 
cents, and interest. 

For the payment of outstanding Agricultural College 
Fund Warrants, six hundred and eighty-two dollars and 
two cents, and interest. 

For the payment of outstanding Penitentiary Building 
Fund Warrants, two thousand seven hundred and twenty- 
nine dollars and forty-six cents, and interest. 

For the payment of outstanding Penitentiary Fund i 
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Warrants, sixteen thousand two hundred and seventy-two 
dollars and twenty-two cents, and interest. 

For the payment of outstanding Convict Fund War- 
rants, two thousand three hundred and forty-nine dollars, 
and interest. 

For the payment of outstanding Incidental Fund War- 
rants, one thousand thirty-five dollars, and interest. 

For the payment of outstanding Insane Fund Warrants, 
thirty-four thousand seven hundred and ninety-seven dol- 
lars and sixty-four cents, and interest. 

For the payment of outstanding Printing Fund War- 
rants, three thousand three hundred and twelve dollars 
and thirty-one cents, and interest. 

For the payment of work of painting the walls outside 
of Penitentiary, roof, ceiling overhead, stairs, etc., per 
report of Commissioner, six thousand dollars. 

For the prosecution of those cases in which the State of 
Oregon was plaintiff, and the late Secretary of State defen- 
dant, one thousand five hundred dollars. 

Sec. T. That the Secretary of State be required to 
draw his warrant on the Treasurer for the sums severally 
due to the parties and for the purposes aforesaid; and the 
Treasurer shall pay the same out of the proper funds 
appropriated for the payment of the same. 

Sec. 8. Owing tothe necessity of maintaining the pub: 
lic credit, this Act shall take effect and be in force from 
its approval by the Governor. 

Approved. October 23, 1872. 


AN ACT to authorize the County Court of Lane county to appropriate 
funds for the erection of the State University. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 
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Suction 1. That the County Court of Lané county be, 
and is hereby, authorized to appropriate from the county 
funds of said county a sum not exceeding thirty thousand 
dollars for the erection and furnishing the building of the 
State University; Provided, That the funds so appro- 
priated shall not be paid untilsuvh buildings shall be com- 
pleted and accepted by the. Board of Commissioners for 
the sale of School and University Lands and management 
of the funds arising therefrom, in accordance with the 
provisions of an Act entitled “An Act to create, organize 
and locate the University of the State.of Oregon,” ap- 
proved October 19, 1872. 

Sec. 2. Such sum, so appropriated as provided in Sec- 
tion 1 of this Act, shall be paid on the order of the Board 
of Directors of the Union University Association of Eu- 
gene City, upon the production of the proofs that the 
provisions of such Section have been complied with. 
Approved October 28. 1872. 


=i 


AN AOT to provide for the construction of a Wagon Road from Wash- 
in gton county through the Nehaleia Valley to E Oregon. 
De it enacted by the Legislative Assembly of the State of 

Oregon: 

SECTION 1: That there is hereby appr eptiniea the sum 
of twenty thousand dollars in gold and silver coin, out of 
the funds arising from the five per centum of the net pro- 
€ecds of the sale of the public lands of the United States, 
lying within this State, or out of the sale of the swamp 
and overflowed lands, or tide lands, belonging to the State, 
not otherwise appropriated, er from both or all of said 
funds, for the purpose of constructing a wagon road from 
the town of Cornelius, in Washington county, thence in 
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as direct a route as practicable to, or near the mouth of 
the lower Fish Hawk, in Nehalem valley, crossing the 
Nehalem river at or near William Foster's farm, thence 
in the most direct and ‘practicable route to Astoria, Or- 
egon. i 


Sec. 2. That William E. Smith, Beverly W. Gilmore 
and N. L. Coffinbury are hereby appointed Commissioners, 
whose duties shall be to superintend the laying oùt and 
constructing said road, and all contracts and expenses 
necessafily ineurred in the construction of said road shall 
be under the general supervision of said Commissioners; 
and they shall each, before entering upon the diseharge of 
their duties as such, take and subscribe an oath to faithfully 
and honestly discharge their duties in accordance with the 
provisions of this Act, which oath shall be filed in the office 
of the Secretary of State. 
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Sec. 8. In case a vacancy shall arise in said Board of 
Commissioners by reason of any one tailing to qualify, or 
for any other cause, the same shall be filled by appoint- 


ment by the Governor. 


Sec. 4. Said Commissioners shall be designated as 
the Board of Commissioners of the Washington county, 
Nehalem valley and Astoria Wagon Road; and after 
having qualified as hereinbefore provided, shall meet 
at such time and place as the Governor shall direet, and 
they shall at that meeting elect one of their number Chair- 
man, whose official title shall be Chairman of the Wash- 
ington County, Nehalem Valley and Astoria Wagon Road 
Commissioners. Said Commissioners each shall execute 
and file with the Secretary of State a bond in favor of the 
State of Oregon, in the sum of five thousand dollars, to be 
approved by said Secretary, conditioned, that they will: 
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faithfully and Badh ee their trust in aere 
with the provisions of this Act. 


Suc. 5. Said Chairman shall ‘preside at all meetings of 
the Board of Commissioners, and may call a meeting of 
the same at any time; and under the direction of the 
Board shall have authority to draw the money hereby 
appropriated, and shall disburse the same by order of the 
Board, in accordance with this’ Act. 

Sgc. 6. The members of the Board of Commissioners 
shall appoint some one of their Board, or some suitable 
person, to lay out and construct said road, and the person 
thus appointed shall be denominated the Superintendent, 
and he shall have charge of laying out and surveying and 
building said road, under the Sone supervision of the 
Board of Commissioners. ` 

Seo. T. Said Su perintendent, under the directions of 
the Commissioners, shall take to his assistance a competent 
Surveyor, and other persons, and shall view out, mark and 
survey a wagon road which shall be in width thirty fe et. 
and of grade not more than two inches to the foot, and he 
shall cause five mile posts, clearly marked, to be placed at 
each and every five miles of the same, indicating thereon 
the number of miles from the place of commencement, 
and said Superintendent shall cause four maps to be made 

of said road, each of which shall be certified to by him; 
one of these maps shall be filed in the office of the Secre- 
tary of State, and one shall be filed in the office of the County 
Clerk of Washington county, and one shall be filed in the 
office of the County Clerk of Clatsop county, and one 
shall be filed in the -office of said Board; and after said 
road has been surveyed, and the maps thereof have been: 
filed as aforesaid, the same shall be a county road in each 
of the counties through which it passes, and the Road 
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Supervisors through whose district said road passes, are 
authorized to expend road labor upon the same as upon 
other roads. 

Sec. 8. If any person, company or other corporation, 
through whose lands said road shall be laid out, shall feel 
that he or they are injured thereby, he or they shall within 
thirty days after the maps have been filed of said road in 
the Clerk’s office, make complaint in writing, and file the 
same with the County Clerk of the county wherein sych 
land lies, claiming damages for the right of way through 
such land: or for property taken and used for said road, and 
if said complaint be not filed within said thirty days, all 
claim for damages shall bé deemed waived. 


Sec. 9. Whenever a claim for damages has been made 
as aforesaid, the County Court, at the next term thereafter, 
shall appoint three disinterested householders of the 
county, who shall, after being sworn to discharge their 
duty in assessing the damages done said claimant, proceed 
in person to examine and determine how much less valu- 
able the land or other property of the claimant would be 
by reason of the construction of said road, and they shall 
report their findings at the next regular term of said 
‘Court. 

Sec. 10. The County Court shall, at the first regular 
term after filing said report, certify the same to said Com- 
missioners, who shall pay all damages assessed against the 
State in the manner that other expenses for constructing 
said road are paid; but should the County Court become 


satisfied that the decision of said householders has been 


influenced by fraud, bribery or partiality, their findings 
shall be set aside and other assessors of damages shall be 
appointed; Provided, That said Commissioners or claim- 
ant may appeal to the Circuit Court from the findings of 
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said householders, and the case shall be tried de novo 
upon pleadings to be prepared under the direction of the 
Judge of the Circuit Court. 

Suc. 11. Said Commissioners shall first cause a good 
practicable wagon road to be constructed as far as the ap- 
propriation herein granted will enable them to construct 
the same, and shall cause safe and substantial bridges to 
be constructed across the streams along the line of said 
road. l 

Sec. 12. Said Superintendent shall, about the 15th of 
each month, make out: and deliver to the Board of Com- 


missioners of the Washington ) County, Nehalem Valley ' 


and Astoria Wagon Road Commissioners an estimate of 
the probable amount of money required to pay the ex- 
penses of constructing said road for that month, and the 
Chairman of the Board shall file his requisition with the 
Secretary of State for so much money as he may desire to 
disburse at the end of that month on account of the con- 
struction of said road. And the Secretary of State, on 
the presentation of such requisition, shall draw a warrant 
on the State Treasurer for the amount thereof in favor of 
said Board, to be paid out of the fund mentioned in Sec- 
tion 1 of this Act; Provided, That if there be no money 
in the Treasury to pay said warrant, the same shall draw 
ten per cent. interest per annum from the date of pre- 
sentation. | . 
Suc. 18. The Chairman of the Washington County, 
Nehalem Valley and Astoria Wagon Road Commissioners 
is required to disburse all moneys that may be expended 
in the construction of said road, and he shall take dupli- 
cate vouchers therefor, one copy of which shall be filed 
with the Secretary of State, within thirty days from the 
time the disbursement was made, and the other copy shall 
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be retained by said Chairman; and the Governor is au- 
thorized to require of said Chairman an accounting of the 
moneys by him drawn from the Treasury whenever he 
may think the public interest requires such investigation. 

Sec. 14. Each Commissioner shall be entitled to re- 
ceive five dollars per day for every day he is actually and 
necessarily employed in the discharge of his duty, and 
each Commissioner shall make out his aecount and swear 
to the same before some officer authorized to administer © 
oaths, and such acconnt shall be paid as other expeases in 
the construction of said road are paid. 

Sec. 15. The Superintendent and all employes and la- 
borers engaged in the construction of said road shall re- 
ceive such compensation for their services as the Board of 
Commissioners shall determine; Provided, That nothing 
in this Act shall ever be held or so construed as to pledge 


the faith or credit of this State for the payment of the sum 


of money hereby appropriated out of any other fund than 
the one above mentioned. ý 

Sec. 16. Owing to the fact that there are quite a large 
number of settlers with their families in the Nehalem 
Valley at the present time who are in great need of this 
road, this Act shall take effect and be in force from and 
after its approval by the Governor. 


- Approved October 24, 1872. 


AN ACT to appropriate money for the education of the blind of this State 
and to provide for the same. 

Be it enacted by the Legislative Assembly of the State of 
Oregon: | 

Section 1. There be and is hereby: appropriated the 

sum of four thousand dollars, gold coin, out of any money 
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in the State treasury not otherwise appropriated, to. be 
expended for the education of blind persons of this State. 

Sec. 2. That said sam be expended for the purposes 
aforesaid under the direction of the State Board of Edu- 
cation; and full discretion is hereby given to said Board 
or a majority thereof to rent such buildings, employ such 
teachers, purchase such books and provide for boarding 
and lodging the scholars, as they deem best to carry out 
the provisions of this Act. Provided, They do not in any 
ease exceed the appropriation herein made. 

Sec. 3. The State Treasurer is hereby authorized and 
required to pay the said sum of four thousand dollars in 
coin upon the requisition of the said Board of Education, 
in the mode and inanner provided by law for paying other 
appropriations. . 

Sec. 4. The said Board shall report their official pro- 
ceedings under this Act to the Legislature at. each general 
or special session. 


Approved October 24, 1872. 


AN ACT to provide for paying the expenses of the Commisioner and 
Comimissioner Substitute for the State of Oregon in attending the 
sittings of the United States Centennial Commission. 


Be it enacted by the Legislative Assembly of the State of 

Oregon, as follows: ` 

Section 1. There shall beand is hereby set apart from 
aby money in the State treasury, not otherwise appropria- 
ted, the sum of four thousand ($4,000) dollars, to be used 
in defraying the expenses of the Commissioner and Com- 
missioner Substitute for Oregon, in attending the sessions 
of the United States Centennial Commission during the 
years 1872- and 1876 inclusive. 

Sec. 2. When the audited bills of the said Commis- 
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sioners are presented, the Secretary of State shall draw 
warrants for the respective amounts in favor of said Com- 
missioners. Such warrants shal] be paid by the State 
Treasurer from the fund provided for in this Act; Pro- 
vided, That the aggregate amount paid in any one year 
shall not exceed one thousand ($1,000) dollars. 

Sec. 38. Whereas the Commissioner Substitute for Or- 
egon has already attended one meeting of the United States 
Commission, at his own private expense, the Secretary of 
State is authorized to draw a warrant on the fund provided 
in this Act in favor of said Commissioner Substitute, when 
said Commissioner Substitute shall present his bill of ex- 
penses duly audited. 

Sec. 4. The Governor, Secretary ot State and Treasurer 
shall audit all Claims on this fund by the Commissioner 
and Commissioner Substitute. 

Sec. 5. As there has been some. expense incurred by 
the Commission and a meeting of the Commission is 
shortly to take place, this Act shall take effect from and 
after its passage and approval by the Governor. 

Approved October 24, 1872 


AN ACT to provide for a State Soe to define his duties and to fix his 
salary 
Be it enacted- by the Legislative Assembly of the State of 
Oregon: 
SECTION 1. That the Rev. Thomas Condon is hereby 
appointed State Geologist. He shall hold his oflice for the 


| term of two yearsand until his successor is duly appointed 


and qualified; Provided, That in case of vaeancy in said 
office at any time, either by death or resignation, the 
Governor is hereby authorized to fill said vacancy. 
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Sec. 2. It shall be the duty of the State Geologist to 
make geological examination of different parts of this 
State, from time to time. He shall make biennial reports 
to the Governor of the result of his explorations and sur-. 
veys, accompanied with such maps and drawings as may 
be necessary and proper to exemplify and elucidate the 
same. | 

Sec. 3. The compensation of said State Geologist shall 
be one thousand dollars per anntm payable quarterly in 
gold coin, and the Setretary of State is hereby authorized 
and directed to draw his warrant for such compensation 
upon any funds in the Treasury not otherwise appro- 
priated. ) 

Sec. 4. Inasmuch as there is urgent necessity for the 
immediate appointment of such officer, this Act shall take 
effect and be in force from and after its approval by the 
Governor. l 

Approved October 24, 1872. 
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AN ACT to aid the ‘Oregon Children’s Aid Society.” 


Section 1. Be it enacted by the Legislative Assembly of 
ihe State of Oregon: | 

That there be and hereby is appropriated, out of any 
money in te State treasury not otherwise appropriated, 
to the “Oregon Children’s Aid Society,” of the city of 
Salem, in the State of Oregon, the sum of three thotisand 
dollars, to be expended as follows, to wit: One thousand 
dollars for the immediate use of the said Society in fur- 
nishing the “Orphan’s Home’’ with suitable furniture and 
other fixtures and improvements, necessary for the com- 
fort and maintenance of its wards. 


SEC. 2. One thousand dollars per annum for the ensuing 
14 
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of the “ Home,” and for the provisioning, care and main- 
tenance of its wards. ; 

Sec. 3. That the written order of the President of 
said Society, signed by its Secretary, shall authorize the 
Secretary of State to draw his warrant upon the State 
Treasurer in favor of the Treasurer of said Society, for 
the sum of two thousand dollars, any time during the 
ensuing fiscal year, and also for the remaining one thou- 
sand dollars during the next ensuing fiscal year. 

Sec. 4. As the wants of the Society are pressing and 
immediate, this Act shall be in force from and after its 
approval by the Governor. 

Approved Qetober 25, 1872. 
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AN ACT to provide for the State Board of Equalization. 


Be it enacted by the Legislative Assembly of the State of 

Oregon : . 

Section 1. There shall be a State Board of Equali- 
zation, consisting of three members, to be elected in 
Joint Convention of the Legislative Assembly of the 
present session, and in case they fail to elect said Board 
of Equalization shall be appointed by the Governor. The 
members of said Board shall hold their office for the term 
of four years, and until their successors are elected and 


qualified; Provided, however, That the Governor, for 


cause, may, at any time, remove either of the members of 
said Board. 

Se¢: 2. The members of said Board, before entering 
upon the discharge of their duties, shall take and sub- 
scribe an oath of office, as follows: “I, ———-————,, do 
solemnly swear that I will support the Constitution of the 
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United States, the Constitution of the State of © coon. 
and that I will faithfully and impartially discharge the 
duties imposed upon me by law as a member of the Board 


792 


of Equalization for the State of Oregon; which oath 


shall be hled with the Secretary of-State. 


Sec. 8. Said Board shall meet at Salem, the Capital of 
the State, on the second Monday of September, in each 
year, and remain in session until the business that may 
properly come before it is disposed of. A majority of the 
Board shall constitute a quorum. 

sec. 4. At the first meeting of said Board, provided 
for in the preceding section, it shall make and adopt all 
rules and regulations necessary to carry out the purposes 
of this Act, and not in conflict with the laws of this 
State. 


Sec. 5. It shall be the duty of said Board to make 
diligent inquiry as to the mode and manner.in which the 
assessors and collectors of the revenue in this State per- 
form their duties, and if there is reasonable cause to be- 
lieve that any assessor or collector has failed or refused ‘to 
perform ‘any of the duties imposed upon him by law, then 
said Board shall, at once, make a thorough investigation 
of the matter, and if, after such investigation, it appears 
to said Board that such officer has failed or refused to fully 
discharge the duties of his office, the Board shall certify 
the fact to the district attorney of the district including 
the county in which the duties of such officer should be 
performed, with instructions to such district attorney to 
institute against such officer the legal proceedings that 
such officer has rendered himself liable to, by reason of 
such failure or refusal, and it shall be the a of the dis- 
trict attorney to obey such instructions. 

Sec. 6. It shall be a further duty of said Board, from 
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time to time, to make diligent examination as to whether 
the assessments made by the Assessors of the several 
counties in this State are equal and uniform, according to 
location, soil and improvements, productions and manu- 
factures; and to that end said Board may examine the 
original assessment rolls on file in the office of the Secre- 
tary of State, or certified copies thereof, of the different 
counties, and may hear representations from the Boards of 
Equalization in the several counties, and such other evi- 
dence as may be deemed necessary. And said Board 
may, after such examination, and at any time before the 
County Boards of Equalization have fin: lly acted upon 
the assessment rolls respectively of their several counties, 
equalize such assessments by adding to or deducting from 
the valuation of taxable property, in any county or coun- 
ties, such percentage as will produce relatively equal and 
uniform valuations between the several counties of this 
State; and the percentage so added to or deducted from 
the valuations in each of the counties of this State shall be 
entered upon the records of said Board, and a certified 
copy of such record shall be transmitted to the several 
County Boards of Equalization in this State, before such 
Boards shall have, as Boards of Equalization, acted upon 
the assessment rolls upon which the addition or reduction 
is to be made; and every County Board of Equalization 
receiving such certificate shall at once equalize the as- 
sessment roll of their county in accordance with the action 
of the State Board by adding to or deducting from the 
raluation of property, as it appears on such roll, the per- 
centage prescribed by said Board. The reduction or ad- 
dition so made shall relate back to the time of the original 
assessment, and have the same force and effect as if then 
made. In all cases where the tax levied on personal prop- 
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erty has been collected åt the time the assessment was 
made, and additions are made under this Act, the tax on 
such additional amount shall be collected from the owners 
of such property; and if reductions are made, a sum equal 
to the tax on such reduction shall -be returned to the 
owners of such property, in the manner prescribed by the 
State Board of Equalization. 

Sec. 7. If, after hearing all the evidence attainable, the 
Board is still doubtful as ‘to the proper valuation of prop- 
erty In any county, it may, by unanimous consent of all 
its members, empower a member or the Clerk of said 
Board, to visit such county and make a personal inspection 
of the property in such county and report the result of 
such inspection to the Board in writing; the person so em- 
powered shall receive no compensation for his services be- 
yond his salary, but all necessary traveling expenses shall 
be paid to him upon the order of said Board in the same 
manner as the salary is paid; Provided, That the action ot 
the County Boards of Equalization shall not be deemed to 
be final until the assessment rolls, or certified copies thereof, 
have been examined by this Board, the result of which 
shall be forwarded to the several County Boards of Equal- 
ization as soon as possible, in order to have the taxes col- 
lected. at 

Sec. 8. The State Board of Equalization shall frame 
and transmit to the several County Boards of Equalization 
the rules by which such Boards shall be governed in 
making the additions and reductions provided for in Sec- 
tion 6 of this Act, and the rules so framed shail be binding 
and obligatory upon said Boards. 

Sec. 9.- The State Board of Equalization shall Have 


power to issue subpoenas for the attendance of witnesses 
or the production of books and papers before it, and any 
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member of the Board may administer oaths or affirma- 
tions to any witnesses attending before said Board. Said 
subpoena shall be served by the Sheriff of any county in 
this State upon witnesses within his county. 

Sec. 10. The State Board of Equalization shall collate, 
in a convenient form, all information that it may acquire 
in relation to the assessment and collection of revenue, and 
shall report the same to the Governor annually, with such 
suggestions as it may deem proper to make. 

Sec. 11. Each member of said Board shall receive a 
salary of five dollars per day for every day engaged in 
official duties and mileage at the same rate that is now 
allowed to members of the Legislature. Said Board may 
employ a Clerk, with like compensation and mileage as.is 
allotted to members of this Board. 

Sec. 12. The salary and mileage of members and 
clerk, and incidental expenses of said Board, shall be paid 
by warrant drawn by the Secretary of State upon the State 
Treasurer, whose duty it shall be to pay the same out of 
any moneys in the Treasury not otherwise appropriated. 

Sec. 18. Said Board of Equalization shall meet in the 
year 1872, on the third Monday of November, at the Cap- 
ital of the State, for the purposes of organizing and per- 
forming- their duties under this Act and examining the 
assessment rolls last returned to the Secretary of State; 
and County Clerks are hereby required to make return to 
the Secretary of State of-the assessment rolls of their re- 
spective counties on or before that date. 

Sec. 14. Inasmuch as there is no law on this subject 
and there is a great demand for the immediate equaliza- 
tion of the revenues of this State, this Act shall take 
effect from and after its passage. 

Approved October 25, 1872. 
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AN ACT to amend an Act entitled “An Act to Prevent Frauds in 
Elections.” 
\ 


Be it enacted by the Legislative Assembly of the State of 

Oregon: i 

That Section 5 of an Act entitled “An Act to Prevent 
Frauds in Elections,” approved October 22, 1870, is hère- 
by repealed. 

Approved October 25, 1872. 


AN ACT to amend Section 8, of Chapter 8, of the General Laws of 
Oregon. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That Section 8, of Chapter 8, of the Gen- 
eral Laws, be amended so as to read as follows: 

Sec. 8. No person is eligible to the office of Director, 
unless he is a stockholder in the corporation, and resident 
of the State; anda Director ceasing to be such stock- 
holder or resident, ceases to be a Director; Provided, 
That corporations constructing railroads, or military wagon 
roads, canals, or flumes in this State, may permit a minor- 
ity of the Board of Directors to reside out of this State. 
Before entering upon the discharge of their duties, the 
Directors shall each take and subscribe an oath to faith- 
» fully and honestly discharge such duties. 
Approved October 25, 1872. 


4 


AN ACT for the relief of Baker County. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: | 
Section 1. That there be remitted to the county of 
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Baker, of the indebtedness thereof to the State of Oregon 
on account of arrears of the State taxes charged to said 
county, the sum of one thousand one hundred and sixty- 
three dollars and fourteen cents. And the Secretary of 
State and State Treasurer are hereby authorized and di- 
rected to enter in the accounts with said county, which by 
law they are required to keep, a credit for said sum of one 
thousand one hundred and sixty-three dollars and fourteen 
cents, hereby remitted. 

Sac. 2. That the State Treasurer be authorized and 
directed to place to the eredit of Baker County upon the 
property tax thereof, the sum of nine hundred dollars, 
which amount has been paid by the Treasurer of Baker 
County into the State Treasury on account of China tax, 
there being no such tax known in law at that time. 


Approved October 25, 1872. 


AN ACT to amend an Act entitled ‘An Act to incorporate the City of 
Salem,” approved October 26, 1868. 

Section 1. Be ü enacted by the Legislative Assembly of 
the State of Cregon: 

That Section Eighteen of an Act entitled “An Act to 
incorporate the City of Salem,’’ be amended so as to read 
as follows: 

The City Council shall not in any manner create any 
debt or liabilities which shall singly or in the aggregate 
exceed the sum of five thousand dollars. 

Sec. 2. Inasmuch as the City Council propose certain 
permanent improvements immediately, this Act shall take 
effect and be in force from and after its approval by the 
Governor. 

Approved October 26, 1872. 


GENERAL LAWS. 118. 


AN ACT for the relief of-Umatilla County. 


‘Wunrnas, There is now.a balance due from the county 
of Umatilla to the State, of one thousand seven hundred 
and thirty-five dollars, as appears by the accounts of the 


State Treasurer; and, 


Wuerras, There was charged to and paid by said 
county of Umatilla to the State, during the past four years, 
the further sum of one thousand and thirty-three dollars ' 
and thirty-eight cents; and, 


Wuereas, At other and different times since the orgán- 
ization of said county, there has been charged by the 
State and paid by said county to the State, the further sum 
of five thousand dollars, which said last mentioned sum 
was, in consequence of their being no other. fund out of 
which to pay the same, paid out of the school fund ot said 
county, in consequence of which, there has since been ob- 
tained a judgment against the county in favor of said fund 
for that amount, which is still unsatisfied, which eaid 
several sums amount, in the aggregate, to the sum of 
seven thousand seven hundred and sixty-nine dollars and 
twenty-one cents, all of which said several sums, except 
the amount now due the State from said county, have 
been collected of said county by the State, over and 
above the percentage allowed by law to be collected for 
State tax, in consequence of said county being situated on. 
the border where many transient persons are annually 
assessed for personal-and poll tax, who leave before the 
same can be collected; and, 


Wuereas, The amount of the assessments in said 
county have been necessarily increased to an amount 
exceeding one million of dollars, by a valuation put upon 
property uy its Assessor, vastly disproportionate to the. 
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valuation put upon similar property in other portions in 
the State, in order to enable said county to meet its 
necessary anc current expenses, when, in truth, the actual 
valuation of property in said county has decreased over 
three. hundred thousand dollars during the past five years; 
and, 

‘Wuerzas, Owing to the vast extent of teriitory in said 
county, and the frequent change of the center of its pop- 
ulation, the county seat thereof has been twice removed, 
thereby putting the county to the expense of constructing 
two sets of county buildings, and other expenses attending 
such removal, thereby increasing the county debt to an 
amount exceeding thirty-five thousand dollars; therefore, 


Be it enacted by the Legislative Assembly of the State of 

Oregon: | l 

Section 1. That the sum of five thousand dollars be 
and the same is hereby appropriated out of any money in 
the treasury not otherwise appropriated, to be applied in 
satisfying a judgment rendered against the eounty of 
Umatilla, in favor of the school fund of that county for 
moneys previously taken by said county out of that fund, 
and paid to the State. 

Sec. 2. That inasmuch as there is an urgent necessity 
for restoring the funds properly belonging to the school 
funds of the county of Umatilla, and a lability of costs 
being incurred to enforce the claims of the State against 
said county, this Act shall take effect and be in force from 
and after its passage. 

Approved October 26, 1872. 


— 
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AN ACT to provide for contingent expenses of the Legislative Assembly. 


Be it enacted by the Legislative Assembly of the State of 

Oregon? 

Szction 1. That the sum of,two hundred and sixty- | 
eight dollags and sixty-five cents, or so much thereof as 
may be necessary, be, and the same is hereby, appro- 
priated out of any money in the Treasury not otherwise 
appropriated to enable the Treasurer to pay the expenses 
of the contested election from the county of Yamhill, for 
seats in the House and Senate from said county for the 
year 1870, to the persons herein named, for services and 
allowances as witnesses and fees as Notary Public and 
Justice of the Peace and for amounts paid by parties as 
costs and expenses, to wit: 


Wm. Dawson, Notary PubliGuscisriccsa vivian ties bien $130 25 
II. H. Snow, Justice of the Peace................eee. 40 00 
D. C. Stewart, Justice of the Peace........ccsceceeres 12 00 
Lee Laughlin, money advanced to witnesses........ 13 80 
J. W. Watts, for money advanced............. nipo 30 00 
To witnesses for attendance: 
Wm. Burnett, witness.......cccceecccesceeseneeees ine: $ 2 50: 
Jeptha Garrison, Witness.....ccecsccsesscccssecesecneees 4 00 
James Bewley, witness.........csecee EE 13 00 
M: D- Hare WEES ce .00% iea e TAE Er EEEE 10 00 
Lee AO WIEN, WITNESS ossen E Ea e 11 00 


And the Secretary of State shall audit and draw his. 
warrants for, aud the Treasurer pay the sums hereinbefore. 
specified. ‘ 


- Sec. 2. For want of sufficient funds already appro- 
priated for Legislative expenses, this Act shall take effect 
from and after its approval by the Governor. 


Approved October 28, 1872. 


\ 


116 GENERAL LAWS. 


AN ACT to authorize the sale of lands granted by Congress, to assist in 
the erection of Capitol Buildings. 


- 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That upon the approval by the Secretary 
of the Interior of the selection of the ten sections of pub- 
lic lands made by the Governor for assisting in the erec- 
tion of Capitol Buildings for this State, under the pro- 
visions of the Act of Congress, approved February 14th 
1859, entitled “An Act for the admission of Oregon into 
the Union.’’ Said lands so selected and approved shall be 
sold and disposed of in the same manner as the University 
lands are sold and disposed of. 

Sec. 2. The funds arising from the sale of said ten sec- 
tions of land shall be paid into the State Treasury, and 
shall be subject to be expended in the erection of said 
Capitol Buildings in the same manner as other moneys 
appropriated therefor. And said moneys are hereby 
specifically appropriated and set apart for the purpose 
aforesaid. 

Approved October 28, 1872. 


AN ACT to amend an Act entitled ‘An Act to provide a Code of Civil 
Procedure,” approved October 11, 1862. 
Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That Section three hundred and ninety- 
three of the Code of Civil Procedure, approved October 
11, 1862, as amended by Section two of an amendatory 
Act, approved October 24, 1866, as amended by Section 
five of an amendatory Act approved October 22, 1870, be 
amended so as to read as follows: 


GENERAL 


Sec. 398. As soon as the pleadings are completed, 
and if the suit be at issue on a question of fact, the parties 
may, in the cases specified in Section eight hundred and 
four of this Code, take deposition of witnesses to be offered 
in evidence on the trial. 


Sec. 2. That section five hundred and twenty-six of 
the Code of Civil Procedure, approved October 11, 1862, as 
amended by Section three of an amendatory Act, approved 
October 24, 1866, as amended by Section six of an amend- 
atory Act, approved October 22, 1870, be amended so as 
to read as follows: 


Sec. 526. Any party toa judgment or decree, other 
than a ju¢gment or decree given by confession, or for 
want of answer, may appeal therefrom. The party ap- 
pealing is known as the appellant, and the adverse party 
as the respondent; but the title of the action, or suit, is 
not changed in consequence of the appeal. When the — 
party who has the right to appeal, wishes a statement of 
the case to be annexed to the record of the judgment, 
decree or order, he shall, within sixty days after the entry 
of such judgment or order prepare such statement, which 
shall.contain the grounds upon which he intends to rely 
on the appeal, and so much of the evidence as may be 
necessary to explain the grounds and no more, and shall 
serve a copy thereof upon the adverse party. , The res- 
pondent may, within twenty days thereafter, prepare 
amendments to the statement, and serve a copy on the 
appellant. If such amendments are-admitted, the state- 
ment shall be corrected accordingly, and if not admitted, 
the statement and amendments shall be presented to the 
Judge who tried or heard the case, upon a notice to be 
given within two days to the respondent, and a true state- 
ment shall thereupon be settled by such J udge. If the 
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party shall omit to make a statement within the time 
above limited, he shall be deemed to have waived his 
right thereto, and when a statement is made, and the par- 
ties shall omit, wi. hin the several times above limited, the 
one party to propose amendments, or the other to notify 
an appearance before the Judge, they shall be respectively 
deemed, the former to have agreed to. the statement as 
proposed, and the latter to have agreed to the amendments 
as proposed, and no settlement, or certificate thereto by the 
Judge shalt be required. The several periods of time 
above limited may be enlarged, upon good cause shown 
by the Judge before whom the cause was tried. The 
statement when settled by the J udge, shall be settled by 
him with his certifieate that the same has been allowed, 
and is correct. When the statement is agreed upon by 
the parties, they, or their attorneys, shall sign the same 
with their certificates, that it has been agreed upon by 
them and is correct. In either case, when settled or agreed 
upon, it must be filed with the Clerk. The Clerk shall 
annex the statement, if the appeal be from a final judg- 
mentor decree, to the judgment roll; if the appeal be 
from an order, to such order or a copy thereof. | 


Src. 3. That Section eight hundred and four of the 
Code of Civil Procedure, approved October 11, 1862, as 
amended by Section six of an amendatory Act, approved 
October 24, 1866, as amended by Section ten of an amend- 
atory Act, approved October 22, 1870, be amended so as 
to read as follows: | 


Sec 804. The testimony of a witness in this State may 
be taken by deposition in an action at law, or a suit in 
equity, at any time after service of the summons or the ap- 
pearance of the defendant, andin aspecial proceeding after 
a question of fact has arisen therein in the following cases: 
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1. When the witness is a party to the action or pro- 
ceeding by the adverse party. 

2, When the witness’ residence is such that he i is not 
obliged to attend in obedience to a subpæna, as pr ovided 
in Section seven hundred and eighty-five. 

8. When the witness is about to leave the county and 
go more than twenty miles beyond the place of trial. 

4. When the witness, otherwise liable to attend, is, 
nevertheless too infirm to attend. | 

5. When the testimony is required by a motion, or in 
any other case, where the oral examination of the witness 
is not required. “2 

Sec. 4. That Section eight hundred and five of -the 
Code of Civil Procedure, approved October 11, 1862, as 
amended by Section seven of an amendatory Act, ap- 
proved October 24, 1866, as amended by Section eleven 
of an amendatory Act, approved October 22, 1870, be 
amended so as to read as follows: 

Sec. 805. The testimony of witnesses in suits of equity, 
shall be taken in the same manner as in actions of law. 
But upon an order or reference to a master or referee, 
which the Court is hereby empowered to make, in cases 
proper to be so referred, the examination of witnesses shall 
be taken in writing, and subscribed and returned into 
Court, with the award or finding of fact. . 

Approved October 28, 1872. 


AN ACT to create a Board of County Ganan in Tillamook 
county. 


Be it enacted by the Legislative Assembly of the, State of 
Oregon, as follows: — 
Suction 1. That at the election held on the bth day of 


icy 
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November, A. D. 1872, there shall be elected two Com- 
missioners in Tillamook county, who, with the County 
Judge, shall constitute the Board of, County Commis- 
sioners. i l 

Szc. 2. That the Commissioners elected as provided in 
Section One, shall hold office until the first Monday in 
July, A. D. 1874, or until their successors are elected and 
qualified. 

Sec. 8. That hereafter the election of County Commis- 
sioners shall take place at each biennial election. 

Src. 4. As it is necessary to provide for the election of 
County Commissioners of Tillamook County, this Act 
shall take effect on its approval by the Governor. 

Approved October 28, 1872. 


. AN ACT to confirm the titie of certain lands sold by the Board of Com- 
missioners for the sale and management of School Lands. 

Wuereas, The Board of Commissioners for the sale and 
management of the Common School Lands, in the exer- 
cise and discharge of their official duties, did, on the sixth 
day of May, A. D. 1871, sell and convey unto A. A. 
McCully, lots four and five in block number seventy-six, 
of the recorded plat of the City of Salem, for the con- 
sideration of six thousand three hundred and thirty-three 
dollars, in gold coin, this being the full amount of princi- 
pal and interest, for the payment of which said property 
was held by said Commissioners; therefore, 
Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That the action of said Board of Commis- 
sioners, in the sale is conveyance of the property herein 
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specified, be and the same is hereby approved and con- 
firmed. 

Sec. 2. Inasmuch as this is the first case that. has 
occurred under the law, there is urgent necessity that the 
title to said property be perfected, this Act shall take 
effect and be in force from and after its approval by the 


Governor. 


Approved October 28, 1872. 


AN ACT to prevent the spreading of contagious and infectious diseases 
among domestic animals. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

SECTION 1. That no person, company or corporation 
shall hereafter bring or caused to be brought into this 
State any sheep, hog, horse, cattle or domestic animal of 
any kind or description, knowing such animal to be 
affected by any contagious or infectious disease. 

Sec. 2. Any person, company or corporation now or 
hereafter owing or having possession or control of any such 
animal, affected by any such contagious or infectious dis- 
ease shall keep such animal within an enclosure or herd 
the same in some place secure from contact with any other 
domestic animal and in no case permit such diseased 
animal to range where they would be likely to come in 
contact with any other domestic animal not affected with 
any contagious or infectious disease. 

DEC. 8. Any person willfully or knowingly violating 
any of the provisions of this Act shall forfeit to the School 
Fund of the county where said diseased animal was intro- 
duced or kept contrary to the provisions of this Act, to be 


recovered in an action brought by the District Attorney 
: 16 


-$ 
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of the District in any Court having competent jurisdiction 
of the same in said county, and paid into the Couaty 
Treasury for that purpose; Provided, That this Act shall 
not be so construed asto prevent any person sustaining any 
damage by the violation of any of the provisions of this 
Act from bringing a private action for the recovery 
thereof. 

Sec. 4. All Acts and parts of Acts conflicting with the 
“provisions of this Act are hereby repealed. 

Src. 5. That inasmuch as tie penalty now provided 
by law is too severe to be enforced, therefore, this Act 
shall take effect and be in force from and atter its approval 
by the Governor. 

Approved October 28, 1872. 


AN ACT to improve the State Roal lying between the North line of 
Wilbur Precinct, Douglas County, ‘Oregon, and a point five miles 
South of Roseburg, on said Road, in said “County and State, a distance 
of fifteen miles. 


Be it enacted by the Tegislative Assembly of the State of 

Oregon: 

Section 1. That there is hereby appropriated the sum 
of fifteen thousand dollars, or so much as may be required 
thereof, in gold and silver coin, out of the funds arising 
from the five per centum of the net proceeds of the sale of 
the public lands of the United States lying within this 
State, or oùt of the sale ofswamp and overflowed lands, or 
tide lands, belonging to the State, not otherwise appro- 
priated, or from both, or all of said funds, for the purpose 
of constructing a substantial road from the North line of 
Wilbur Precinet, in Douglas County, or State Road, to 
extend to a point five miles South of Roseburg, a distance 
of fifteen miles, | 
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Szo. 2. That the County Court are hereby appointed 
Commissioners, whose duty it shall be to superintend the 
laying out and constructing said road, and shall make all 
contracts for the construction of said road, which shall be 
under the suprervision of said Court and Commissioners, 
who shall take and subscribe an oath to faithfally and 
honestly discharge their duties, in accordance with this 
Act, before entering upon the duties of their office. 


Sec. 8 Said Court and Commissioners shall receive 
the work when completed according to contract, and cer- 
tify the amount due for the same, to the Secretary of 
State, who shall draw his warrant upon the State Treas. 
urer, upon funds aforesaid, if there are any in the Treasury, 
tor the payment of said claims, and it is hereby made the 
duty of the State Treasurer to pay said warrants out of the 
funds aforesaid. 

Approved October 28, 1872. 


AN ACT in relation to trespass bv cattle, and regulating fences in the 
counties of Umatilla and Wasco, in the State of Oregon, 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. No action shall be maintained for damages 
done by any horse, mare, gelding, mule, ass, jenny, foal, 
bull, stag, cow, ox, steer, heifer, or calf, upon the premises, 
of another, unless the person seeking such damage shall 
allege and prove upou the trial thereof, that said premises 
was at the time of the commission of said damage, en- 
closed with a lawful fence. 


Sec. 2. The following shall constitute a lawful_fence: 
All fences, except where otherwise provided, shall not be 


Cd 
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less than four feet six inches high from the surface of the 
ground and constructed of either: 

1. Rails or poles, laid up in the manner commonly 
known as worm-fence, with stakes and riders, or in lieu 
thereof, to have the corners thereof locked with rails, 
posts or poles, with spaces between the rails or posts, and 
between the rails or poles and the ground, not to exceed 
eight inches wide below the rider, =~ 

2. Posts and rails, with space between the rails, or be- 
tween the rails and ground, not to exceed ten inches wide 
below two feet six inches in hight, and not to exceed 
twelve inches at any place, the rails not to be less than 
three inches thick at either end, and attached to the poles 
by nails, spikes, pins, wire, orin any other manner, if strong 
and secure; posts to be not less than five inches thick at 
the small end, to be firmly set in the ground, not more 
than nine feet apart from each other, and be not less than 
four feet six inches high from the ground. 


8. Posts and poles, posts and plank, constructed in the 
same manner in regard to space and length and size of the 
posts, anid the setting of posts, as hereinbefore required, 
for a fence constructed of post and rails, as set forth in 
sub-division 2; Provided, That rf constructed of posts and 
poles, the poles to be of the same thickness as before re- 
quiréd in said sub-division two for rails, and if constructed 
of posts and plank, the plank to be not less than six inches 
wide and one inch thick, and in either case to be fastened 
to posts as therein required for posts and rails. 

4. Posts and paling or pickets or palisades constructed 
in the usual manner with spaces not exceeding five inches. 

5, Wall of stone entire, or stone with rails, poles, plank, 
or earth, and which, taken together, would constitute a 
fence four feet six inches high. 
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6. Turf and earth entire, or turf and earth, which, 
with rails, poles, plank or thorn brush, would constitute a 
fence four feet six inches high, with a ditch or trench on 
the side, at least three feet wide at the top, and not less 
than three feet deep; Provided, That when there is a 
ditch or trench on the side, as before provided for, and 
constructed in the manner before specified, then, in such 
case, said fence to be not less than four feet high from 
the surface of the ground. 


T. Post and rails, poles or plank, not less in size than 
hereinbefore specified, with posts set upon the ground, 
not more than ten feet apart form each other, leaning 
upon braces sufliciently strong to support the same, with 
the poles, rails or plank, as the case may be, not less than 
three in number to the panel, securely fastened to the 
posts with wooden pins, nails, spikes or otherwise, if 
strong and secure; Provided, That all fences constructed 
before the approval of this Act, shall be deemed lawful 
tences, if it shall be made to appear; whenever the same 
shall be called in controversy, that said fence is equal in 
strength, and as secure, as any fence hereinbefore speci- 
fied; And provided further, That all precipices, embank- 
ments, streams, lakes, ponds, or other natural obstruction, 
if equally secure against any animal hereinbefore speci- 
fied, or shall be made so by any lawful means. whatever, 
are hereby declared to be lawful fences. 


Be 


Sec. 8. Any person or persons sustaining any damage 
done by any animal mentioned in Section One of this Act, 
and whose premises, where such damages was done, was, 
at the time, enclosed with a lawful fence, as provided for 
in Section Two of this Act, may recover the same in an 
action before any Court having jurisdiction, and the ani- 
mals so trespassing, may be taken and held as security for 
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the paymeat of such damage and cost; Provided, That 
the ow.ier may recover possession of the animal so taken 
and held, upon executing to the person or persons holding 
the same, a good and sufficient undertaking in a sum not 
Jess than double the value of the animal or animals so 
held, with one or more sufficient surety, conditioned that 
the owner will pay all costs and damages which the plain- 
tiff nay recover in said action; And provided further, 
That any person or persons holding any animals under the 
provisions of this Act, shall, while the same are so held, 
supply said animal with sufficient care, food and water; 
«tnd provided further, That the person so holding said an- 
imal, shall, within three days after taking the same, notify 
the owner of said animal, if known, or can with reasonable 
diligence be ascertained, which notice, may be served as 
provided by Jaw for the service of a summons in an or- 
dinary action in a Justice’s Court, and the same fee taxed 
for the service of said notice, as therein provided for the 
service of a summons, and recovered as costs in the action. 

Sec. 4. The provisions of this Act shall apply only to 
the counties of Umatilla and Wasco, in this State. 

Sec. 6. All Acts and parts of Acts conflicting with the 
provisions of this Act are hereby repealed. 


Approved October 28, 1872. 


AN ACT to amend an Act entitled ‘‘An Act providing for the incorpora“ 
tion of churches, religious, benevolent, literary and chaiitable socie- 
ties,” approved October 24, 1864. 

Be it enacted by the Legislative Assembly of the State: of 
Oregon: > 

Section 1. That Section 1, of an Act entitled “An Act 
to amend an Act entitled ‘An Act providing for the in- 
corporation of churches, benevolent, literary and charitable 
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societies, ” approved October 24, 1864, be amended so as 
to read as follows: 

Sec. 1. That whenever any church, or religious, 
benevolent, literary or charitable society, or any society 
which shall have for its object the development of the 
physical or mental capacities of its members shall desire 
to incorporate for the purpose of carrying out the object of 
said church or society, they may do so in the manner 
provided in this Act. | 

Sec. 2. That said Act be further amended by adding 
thereto the following Sections to be numbered 8, 9 
und 10: 

Sec. 8. That any number of persons, not less than 
three, being the duly appointed or elected wardens and 
vestrymen of any parish or congregation of the Protestant 
Episcopal Church of the United States, in the State of 
Oregon, according to the canons, rules and regulations of 
said church, may become incorporated, by making, 
acknowledging and filing articles of incorporation for such 
purpose, in conformity with the canons, rules and regula- 
tions of said ehurch, upon the organization and incorpora- 
tion of parishes and the provisions of this Act; and upon 
the making and filing of such articles of incorporation as 
aforesaid, such wardens and vestrymen and their succes- 
sors in office, shall, by the name assumed therein, be 
thereafter taken and deemed to be a body corporate with 
the powers prescribed and mentioned in Section 5 of this 
Act. 

Sec. 9. That any person being the bishop, overseer, or 
presiding elder of any church, or religious denomination 
in this State, may, in conformity with the constitution, 
canons, rules, regulations and discipline of such church or 
denomination, become a corporation sole for religious and 
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educational purposes in the manner prescribed in this Act, 
as nearly as may be, and thereupon said bishop, overseer, 
or presiding elder as the case may be, together with his 
successors in office or position, by his official designation, 
shall be held and deemed to, be a body corporate with all 


‘the rights and powers and subject to the limitations pre- 


scribed in this Act in the case of corporations aggregate. 

Sec. 10. That the provisions of this Chapter shall be 
so construed as to include all such charitable societies as 
have heretofore been or shall hereafter be composed in 
whole or in part of married women; and married women 
are hereby declared eligible to hold office in such societies, 
and act as trustees thereof, under the provisions of this 
Chapter the same as other persons, and no hability shall 
attach to the husband of any such married woman in con- 
sequence of any act resulting from such official position by 
his wife. 


Approved October 28, 1872. 


AN ACT to appropriate the proceeds from the sale of swamp, overflowed 
and tide lands, to the Common School Fund. 


—_ 


Be it enacted by the Legislative Assembly of the State’ of, 

Oregon: 

Section 1. That ten per cent. of all moneys hereafter 
received from the sale of swamp, overflowed and tide 
lands, which have been appropriated to the State of Ore- 
gon by the Congress of the United States, shall be appro- 
priated to the Common School Fund of said State, to be 
known and designated as the Irreducible Common School 
Fund of the State of Oregon, the ‘interest of which shall 
be annually divided among the several school districts of 


£ 


GENERAL LAWS. 129 


said State, according to the laws made and provided in 
the Statutes ot said State. | 

Suc. 2. From the urgent necessity of such a law, this 
Act to take effect and be in force from and after its pas- 
sage and approval by the Governor. 

Approved October 28, 1872. 


AN ACT for the relief of Curry County. 


Wuereas, The county of Curry is on the border where 
many transient persons are assessed for personal and poll 
taxes from whom the same cannot be collected; and 

Whereas, The full amount of said delinquent taxes has 
been paid into the State Treasury, amounting in the 
aggregate to the sum gf nine hundred and forty-three 
dollars and thirty-two cents, the same having been. accu- 
mulating from the formation ok said County up to the pres- 
ent date; therefore, 

Be it enacted by the a Assembly of the State of 

Oregon: 

Szctioy 1. That there be and hereby is remitted of 
the State Tax next to become due from Curry county, the 
sum of nine hundred and forty-three dollars and- thirty- 
two cents, and the Treasurer of State 1s hereby authorized 
to credit the Treasurer of said county by that amount. 

Approved October 28, 1872. i 

} 


AN ACT to provide for the sale of tide and overflowed lands on the sea 
shore and coast. 
‘Wuerezas, In many of the bays, fares and inlets on 


the sea coast of this State the sea is annually encroaching 
17 
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upon the land—washing away the shores and shoaling such 
bays, harbors and inlets; and l 

‘Whereas, Such encroachments can be prevented only 
at. great expense and by occupying and placing improve- 
ments upon the tide and overflowed lands belonging to the 
State; and 

Whereas, It is desirable that facilities and encourag- 
ment should be offered to the owners of the soil abutting 
upon the coast in such bays, harbors and inlets, to make 
improvements and expenditures that will stay such en- 
croachments; 

Therefore, 
Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That -the owner or owners of any land 


abutting or fronting upon or bounded by the shore of any 


bay, harbor or inlet, on the sea coast of this State, shall 
have the right to purchase from the State all the tide land 
belonging to the State, in front of such owner or owners; 
Provided, Thatif valuable improvements have been made 
upon any of the tide lands of this State before.the title to 
the lanc on the shore shall have passed trom the United 
States, the owner of such improvements shall have the 
exclusive right to purchase the lands so improved, exténd- 
ing to low water-mark, for a period of one year from the 
approval of this Act. 

Sec. 2. The oflicers of this State who now are or who 
may hereafter be authorized to dispose of the school lands 
belonging to this State, are authorized, empowered and 
directed to sell such tide lands, upon proper application to 
purchase by parties hereby authorized to purchase; and 
all such tide lands shall be sold and the money resulting 
from such sale shall be distributed in accordance with the 
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laws of this State, which now are or may hereafter be in 
_ force respecting the sale of the school lands of this State; 
Provided, That in the certificates of sale and patents for 
such land the same shall be described as —- acres of tide 
land or land under water belonging to this State in front 
of the follbwing described premises. (Here describe by 
legal subdivisions the lands in front of which-said tide 
lands are located). 

Sec. 8. Every applicant for the purchase of tide land, 
under Section 1 of this Act, shall, with his application, 
present to the officer or efficers who are or shall be author- 
ized to sell such lands, the evidences of his title to land 
which abuts or fronts upon or is bounded by such tide 
lands, and before making such sale such officer or officers 
shall be satisfied that such applicant is the owner of suet 
lands so fronting, abutting or bounded as aforesaid. 


Sec. 4. The value of such tide lands shall be appraised 
ut a certain sum per acre of the same, and such appraisal 
shall not value such lands at less than $1 25 for each acre 
of such land; Provided, The Board having in charge the 
sale of said lands shall have power to set aside any ap- 
praisment on evidence taken of the true value of the same, 
and shall make another and true appraisment based on . 
such evidence. 

Sec. 5. -If any person or persons, who at the passage of 
this Act shall be entitled under Section 1 thereof to pur- 
chase any tide Jands, shall not within twelve months from 
the passage of this Act make application to purchase such ° 
tide lands, or having made such application, shall have < 
failed to prosecute the same, as provided by law, then 
such lands shall be open to purehase by any other person ' 
who is a citizen and resident of the State of Oregon; 
Provided, That this Section shall not apply to any lands 
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abutting or fronting on or bounded by the sea shore, which 
are owned by the United States; And provided further, 
That if the United States shall hereafter part with its title 
to any lands of which, at the passage of this Act, it is the 
owner, fronting or abutting upon or bounded by the sea 
shore, the grantee of such lands shall have twelve months 
after perfecting his title from the United States to apply 
for the tide lands in front thereof; and in case of his fail- 
ure to make such application within said period of twelve 
months or, having made such application, in case of his 
failure to prosecute 1 same as provided by law, such 
tide lands shall be open to purchase by any other person 
who is a citizen and resident of the State of Oregon. 


Sec. 6. Nothing in this Act provided shall prevent the 
Legislature of this State or the corporate authorities of 
any city or town thereof, from regulating the building of 
wharves or other improvements in any bay, harbor or inlet 
of this State; and nothing in this Act provided shall be 
construed as a grant of an exclusive right to any person or 
persons to use the natural oyster: beds of this State, but 
the grantee of any land in this State, under this Act, shall 
hold the same subject to the easement of the public as 
provided by the existing laws of this State to enter there- 
upon and remove, under the provisions and restrictions’ of 
the laws of this State, oysters and other shell fish there- 
from. 


Sec. T. All applicants to purchase lands under the 
provisions of this Act shall, at their own expense, cause 
the same to be surveyed by the County Surveyor of the 
county in which such lands are situated, such survey to 
conform to and connect with the surveys of the United 
States adjoining, as far as may be practicable, and the cer- 
tificate of the County Surveyor, describing the lands ap- 
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plied for by metes and bounds and designating the quan- 
tity thereof, shall be forwarded under the certificate of 
appraisement to the officers of the State who are authorized 
to sell the same. 

Sze. 8. Inasmuch as there is-no law upon this subject 
at the present time, this Act shall take effect from and 
after its passage. | 
Approved October 28, 1872. 


\ 


AN ACT providing for the sale of the Agricultural College Rema and. 
for the disposal of the proceeds thereof. 
Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That upon final approval of the selectiors of 
the Agricultural College Lands of this State, held under 
the several Acts of Congress relating thereto, the Board 
of School Land Commissioners shall be and they are 
hereby authorized to sell and dispose of said lands for not 
less than two dollars and fifty cents per acre, in currency, 
as limited by the Act of Congress providing for said 
grant, in quantities not exceeding three hundred and 
twenty acres to each settler; Provided, That no person 
owning more than three hundred and twenty acres of land 
in this State, by any other right, shall be entitled to pur- 
chase under the provisions of this Act. 

Sec. 2. Within six months after publication by the 
Board of School Land Commissioners that the selections 
of said lands have been approved, each settler, upon the 
same, shall file with said Board his application to purchase 
such lands as he may claim, in the same manner as is now 
directed by law for the élaim and purchase of State and 
School Lands, but he shall be required to pay one quarter 
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‘only of the purchase price thereof, at the time of filing 
his application, and one quarter at the end of one year 
thereafter, one quarter at the end of two years thereafter, 
and the remaining quarter of said purchase price at the 
end of ‘three years thereafter, together with interest 
thereon at the rate of ten per cent. per annum, payable 
semi-annually in advance. 

Sec. 3. And tipon negotiating for the purchase of any 
of said lands and the payment of one quarter of the pur- 
chase money, as aforesaid, the purchaser shall execute 
and deliver to the Board of School Land Commissioners 
his three several promissory notes to secure the payment 
of said several installments hereinbefore mentioned, and 
the Board shall issue to the claimant a bond for title 
thereto, in the same manner as is now provided by law 
for bonding State and School Lands; Provided, however, 
That in all eases where purchasers shall pay the full 
amount of the purchase price of said land, said Board of 
School Land Commissioners shall execute a deed therefor 
upon said payment, in the same form as is now provided 
by law for the execution of deeds to State and School 
Lands; Provided further, That in all eases where the land 
applied for is chiefly timber land, the apphcant shall pay 
in full for the same, upon making application therefor. © _ 

Suc. 4. At the end of the period of three years, here- 
inbefore specified, if the interest on said notes remain 
unpaid, the lands claimed by any person shall revert to 
the State. And at the end of five years, if any portion of 
said principal and interest be not fully paid, said lands 
shall revert to the State, and whenever said lands shall 
revert to the State, as hereinbefore provided, said Board 
of School Land Commissioners shall dispose of the same 


in the same manner as if no sale thereof had previously 
been made. 
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Sec. 5. All moneys derived from the sale of the lands ` 
aforesaid, shall be loaned by said Commissioners at a rate 
of interest not Jess than ten per centum per annum, pay- 
able semi-annually in advance, to be secured by mortgage 
on real property, in this State, free from ineumbrance,. of 
not less than three times the value of said loan, and that 
the moneys so invested shall constitute a perpetnal fund, 
the capital of which shall remain forever undiminished, 
and the interest of which shall be paid into the State 
Treasury, to be placed to the credit of the Agricultural 
College Fund. l 

Sec. 6. All the laws now in force in this State for the 
sale of the School and University Lands, so far as the same 
are not in conflict with this Act, shall apply to and. 
govern the acts of the Board of Commissioners in making 
sales of lands under this Act. 

Approved October 28, 1872. 


p 
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AN ACT to provide for the formation of Ecclesiastical Corporations, for 
the holding of Church property; for the benefit of religion; for works 
of charity, and for public worship. 

Be it enacted by the Legislative Assembly of the State of 
Oregon, as follows: 

Section 1. That incorporations may be formed for 
acquiring, holding and disposing of church property; for 
the benefit of religion; for works of charity, and for public 
worship, in the manner hereinafter provided in this Act. 

Sec. 2. One or more of the principal officers, trustees 
or clergy of any church, who shall have been duly chosen, 
elected, or appointed, in accordance with the usages and 
regulations of such church, and authorized to act for the 
church, and who [in whom] shall be vested, at the time, 
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the legal title of the church property, may make and sub- 
scribe within [written] artieles of incorporation in dupli- 
eate, and acknowledge the same before some officer 
authorized to take the acknowledgment of deeds, and file 
and have recorded one of such articles in the office of the 
Secretary of State, and retain poessession of the other. 

Sec. 8. The articles of incorporation shall specify: 

ist. The name assumed by the corporation, and by 
which it shall be known. 

2d. ‘The object of said corporation. 

3d. The estimated value of church property and 
money at the time of making articles of incorporation. 

4th. The title of the person or persons making -such 
articles, and the manner and time in which successor or 
successors are elected, chosen or appointed. 


Sec. 4. Upon the making and filing for record articles 
of incorporation, as herein provided, the person or persons 
subscribing the same, and his or their suecessor or suc- 
cessors in office, by the name or title specified in the 
articles, shall thereafter be deemed a body corporate with 
continual ‘perpetual succession, and shall ‘have power to 
acquire and possess by donation, gift, or purchase, and to 
retain and enjoy property, real, personal and mixed, and 
the same to sell, grant, convey, or rent, or otherwise dis- 
pose of at pleasure; Provided, however, That no part of 
the resources of said corporation shall ever be used for any 
other than the object herein named; And provided fur- 
ther, That no corporation formed under this Act shall ever 
hold or possess property, including’ money and assets, 
amounting in value to more than five hundred thousand 
dollars. 


Sec. 5. Such corporations shall have power to contract 
and be contracted with; to sue and be sued; plead and be 
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pleaded in all Courts of justice, and to have and use a 
commoh seal by which all deeds and acts of such corpora- 
tion shall pass and be authenticated. 

Sec. 6. , That all deeds and other instruments of writing 
shall be signed by the person or persons representing the 
corporation in the official capacity designated in the 
articles of incorporation, and sealed:with the seal of the 
corporation, and an 1mpression of which seal shall be filed 
in the office of the Secretary of State; Provided, That 
this Act shall not have the effect to repeal or modify in 
any particular the Act passed October 24, 1864, entitled 
“An Act providing for the incorporation of churches, and 
religious, benevolent and charitable societies,” nor the 
Act passed at this session amendatory-of the same. 

Sec. 7. The articles of incorporation, or a certified 
copy of the one filed and recorded in the office of the 
Secretary of State, shall be evidence of the existence of 
such corporation. 

Approved October 28, 1872. 


AN ACT to authorize the Secretary to purchase two hundred and fifty 
copies of the Third Volume ot Oregon Reports. 
Be it enactad by the Legislative Assembly of the State of 

Oregon as follows, to wit: 

Sucrton 1. The Secretary of State is authorized by 
this Act, to purchase for the use of the State of Oregon, 
two hundred and fifty copies of the Third Volume of Or- 
egon Reports, now in the course of publication, at a price 
not exceeding six dollars per copy. 

Sec. 2. Upon the completion of such contract of pur- 
chase, and the delivery of the number of volumes speci- 


fied in the foregoing section, to the Secretary of State, it 
18 | 
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shall he and hereby is made the duty of such Secretary 
of State to draw his’ warrant for the amount on the State 
Treasurer therefor, on the Contingent Fund, or other 
money in the State Treasury otherwise unappropriated. 

Sec. 3. After the delivery to the Secretary of State of 
the copies of the Third Volume of Oregon Reports, speci- 
fied in this Act, it shall be his duty to forward one copy 
thereof to each of the Supreme, Circuit, and District 
Judges of the United States Courts, and of the Couit of 
Claims, to the Attorney General of the United States, the 
Secretary of the Interior, the Commissioner of the Gen- 
eral Land Office, and to the Librarian of each State of the 
Union, and to the Librarian of Congress, and one, as 
official copies, to each of the Supreme and County Judges 
and the other oflicers of such courts, and one copy to each 
of the-members of the Legislative Assembly of this dtate, 
and the remaining copies shall be and remain in the Li- 
brary of this State for the use and benefit of the State. 

Sec. 4. Inasmuch as the Third Volume of Oregon Re- 
ports is deemed of great utility, and there being no law 
now in force providiag for purchasing the same, this Act 
shall fake effect and be in force from and after its ap- 
proval by the Governor. 


Approved October 28, 1872. 


AN ACT to quiet title to lands in the possession of certain settlers. 


Section 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: 

That the right of the State to all swamp and overflowed 
lands within the State of Oregon held under the Act of 
Congress, approved March 12th, 1860, in possession of or 
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claimed by any actual settler under the pre-emption home- 
stead or donation laws of the United States before the 
same was selected as swamp or overflowed lands by the 
authorities of said State under the provisions of the ‘Act 
of the Legislative Assembly of the State of Oregon, ap- 
proved October 26th, 1870, and before such lands were 
claimed by any. lawful claimant under the swamp land 
law of Oregon, shall be, and the same are hereby granted, 
released and confirmed unto said settlers, respectivelyyoc- 
cupying and claiming as aforesaid, any portions eae 
swamp or overflowed lands. 

Sec. 2. Upon request of any settler or claimant, as 
aforesaid, and upon his presenting evidence satisfactory to 
the Board of School Land Commissioners of his claim or 
possession as aforesaid, the said Board shall, without fee 
or charge to such settler or claimant, issue to him a quit 
claim deed, conveying all right, title and interest of the 
State in and to such lands claimed and occupied by him as 
aforesaid, in consideration that the same is occupied and 
claimed by him under the homestead, pre-emption or do- 
nation laws of the United States, and that, he is holding 
the same adversely to the State of Oregon... i 

l Approved October 28, 1872. 


AN ACT to authorize the incorporation of 2 Reform School in the County 
of Multnomah, and to provide for the commitment of certain boys and 
girls to the same. 


, Be it enacted by the Legislative Assembly of the State of 
Oregon: | 
Section 1. That William 8. Ladd, Addison ©. Gibbs, 

James Steel, B. B. Taylor, Bernard Goldsmith, Henry 

Failing, John C. Ainsworth, Henry W. Corbett, W. Lair 

Hill, W. H. Watkinds, M. P. Deady, Jacob Meyer, 
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Charles Hodge, A. Hurgren, J. C. Meusdorffer, G. H. 
Flanders, J. H. Northrup, Theodore Wygant, William 
Wadhams, J. P. O. Lownsdale, Edwin Russell, J. K. Gill, 
Thomas Frazer and Donald Macleay, or a majority of them, 
are authorized to form a corporation under the general 
laws for the incorporation of churches, religious, benevo- 
lent, literary and charitable societies, for the purpose of 
establishing and maintaining a Reform School in the 
County of Multnomah, for the safe keeping, correction, 
governing- and employing of juvenile offenders, legally 
committed thereto by authority of the corns and magis- 
trates of the County of Multnomah. 

Sec. 2. The said Board of Trustees, and ie succes- 
sors in office, to be chosen according to by-laws of said 
corporation, may, at their discretion, receive, take and 
keep, in their exclusive care, control and custody: 

First—Any boy or girl under sixteen years of age who 
shall or may be liable to punishment by imprisonment, 
under any existing law of the State of Oregon, or any law 
that may be enacted or in force in said State. 

Second—Any boy under sixteen years of age, with the 
consent of his parent or guardian, against whom any 
charge of committing any crime or misdemeanor shall 
have been made, the punishment of which, on conviction, 
would be confinement in jail or prison. 

Third—Any boy under sixteen years of age, who is 
destitute of a suitable home, and adequate means of ob- 
taining an honest living, or who is in danger of being 
brought up to lead an idle or vicious life. 

Fourth—Any boy under sixteen years of age, who is 
incorrigible, or habitually disregards the commands of his 
parents, father or mother, or guardian, or who resorts to 
immoral places, or practices, or who neglects or refuses, | 


GENERAL LAWS. 141 


at the request or command of his parents, father or mother, 
or guardian, to perform labor suitable to his years’ and 
condition, or to attend school. 

Sec. 3. That whenever any boy or girl under sixteen 
years shall be convicted before any Court in Multnomah 
county, of any crime or misdemeanor punishable by impris- 
onment, other than imprisonment for life, such Court, in 
lieu of sentencing such boy or girl to imprisonment in the 
county jail, may, with the consent of such boy or girl, bis 
parent or guardian, suspend the sentence of punishment 
in the case, and commit the said boy or girl to the care, 
control and custody of the said Trustees, to be taken to 
the said Reform School,’ to remain until he or she shall 
arrive at the age of twenty-one years, unless sooner dis- 
charged by the Board of Trustees, and in all cases where 
a boy or girl under the age of sixteen years shall be 
brought before any Court upon the charge of crime or 
misdemeanor, when the accusation against him or her is 
deemed supported by evidence sufficient to put him or her 
on trial, such Court shall have full power to stay all pro- 
ceedings in the case, and to commit him or her in like 
manner, for such period as such Court may determine, but 
not less than six months. 


Src. 4. That the Mayors and Police Judges of Port- 
land and East Portland, and the County Judges of Mult- 
nomah county respectively, shall have full power to com- 


mit to the care, control and custody of the Board of Trus- 


tees of said Reform School, with the consent and at the 


proper expense of his or her parents or guardian, or other 
person who stands in the place of parent or guardian, any 


boy or girl such as is described in the third aud fourth 


clauses of Section two of this Act. , 


Sec. ö. That when a boy or girl shall be onka to 
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the said Reform School, the city in which he had his resi- 
dence at the time of such commitment, or if his residence 
was within the county of Multnomah, and not within the 
city of Portland or East Portland, then the said county 
shall pay to tLe Treasurer of the Board of Trustees of the 
said school, three dollars a week while he remains therein; 
said payments shall be made on the first day of every 
month, and any sum so paid may be recovered by such 
city or county, of any parent, guardian or kindred liable 
by law to maintain said boy or girl. 

-Sen 6. That in ease any boy or girl shall be commit- 
ted to the custody of the Board of Trustees for the 
benetits of said school, by either of the Mayors aforesaid 
or by either of the Police Judges or Judges of the County 
Court or Circuit Court for Multnomah county, as before 
provided, the said Board of Trustees may, if they deem 
it proper, require security to be given to them by the 
parent or guardian of any boy or girl so committed, for 
the paymient of the expense of maintaining such boy or 
girl in the said school, for such period as he or she may 
remain there, and in all cases a statement of the age of 
the boy or girl committed to the care of the Board of 
Trustees, together with the reason for such commitment, 
shall be furnished at the time of the commitment of each, 
to be delivered to the said Board; and until such state- 
ment shal] be so delivered the Trustees may decline to 
receive such boy or girl. No commitment shall remain 
longer than until the committed shall have become fully 
reformed, nor after he shall have attained the age of 
twenty-one years, but the said Board shall [have] power 
to discharge any boy or girl from their custody by an 
order duly entered upon their records, whenever they shall 
deem the object of committing him or her fully attained. 
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The Trustees shall also have full power to place any boy 
or girl committed as herein described, during his or her 
minority, at such employment for or on account of said 
school of reform or otherwise, and cause him or her to be 
instructed in such branches of useful knowledge as may be 
suitable to his or her years and capacity, and as they, the 
said Trustees, may see fit; and they may, with the con- 
sent of any such boy or girl, bind him out as an appren- 
tice during his or her minority, to learn such proper trade 
and employment as in their judgment will be most con- 
ducive to his or her reformation and amendment and as 
will tend to his or her future benefit, and the said Trustees 
shall for such purpose have power to appoint a Committee 
of one or more of this [their] number, with power to ex- 
ecute and deliver on behalf of the said Beard of Trustees 
indentures of apprenticeship for any boy or girl whom 
they may deem a proper person for an apprentice, and 
such indentures shall have the same force and effect as 
other indentures of apprenticeship under the laws of the 
the State of Oregon, and be filed and kept among the 
records and iu the office of the said reform school, and it 
shall not be necessary to record or file them elsewhere. 

‘Sec. 7. That the County Court ot Multnomah county 
is hereby required to set apart for the use ot said corpora- | 
tion until otherwise provided by law, not less than twenty 
nor more than fifty acres of the podrhouse faim of said 
county, and to appropriate to the use of said corporation, 
for the purpose of building on and improving said land, a 
sum equal to that which may be raised by contribution 
for the same purpose, not excceding two thousand five 
hundred dollars. 

Approved October 28, 1872. 
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se AN ACT for the relief of Lane county. 


Wueretas, The county and State taxes for the year 
1864, in Lane county, were collected in United States legal 
tender notes, under the belief that such notes, by the Act 
of Congress, were a legal tender for the payment of such 
taxes; and a tender made to the State Treasurer for the 
amount of such taxes due the State from said Lane county, 
for said year of 1864, in said legal tender notes, which 
tender was refused; and 

Whereas, Action was commenced against said county 
by the State, for the recovery of said taxes in coin, and a 
judgment rendered in the Circuit Court of the State of 
Oregon for the county of Lane, in favor of the State and 
against said county, on the 4th day of August, 1865, for 
the sum of five thousand, four hundred and sixty dollars 
and ninety-six cents, which judgment has been affirmed 


` by the Supreme Court of the United States upon appeal; 
and | 


kaj 


Whereas, The amount of said taxes have remained on 
deposit for six years, while the legal questions were being 
determined, without drawing any interest, while the said 
county of Lane is charged with interest on the amount 
during the same time; and 

Whereas, Such suit settled a much vexed question, and 
saved to the State further litigation on this subject, and 
was prosecuted at the expense of the county above 
[alone]; and 

Whereas, The principal of five thousand, four hundred 
and sixty dollars and ninety-six cents has been paid in 
coln; 

Therefore, 
Be it enacted by the Legislative decent of the State of 

Oregon: 
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Srction 1. That the interest on the judgment in favor 
of the State of Oregon, and against Lane county, for taxes 
due the State from Lane county for the year 1864, ren- 
dered in the Circuit Court of said county on the 4th day 
of August, 1865, from the date of said judgment to the Ist 
day of December, A. D. 1872, not to exceed the sum of 
three thousand, one hundred and thirty-nine dollars and 
thirty-four cents, be, and the same is hereby, remitted. 

Src. 2. The County Clerk of Lane county is hereby 
authorized and directed to cancel said jndgment of 
August 4, 1865, against the county of Lane and in favor 
of the State of Oregon, and enter it up as satisfied by the 
said county of Lane on the records of said Lane county. 

Approved October 28, 1872. 


AN ACT to amend an act entitled “An Act to regulate fees of ofi- 

cers in certain counties.”’ 

Be it enacted by the Legislative Assembly of the State of 
Oregon: T 
Ssction 1. That Section 4 of an Act entitled “An Act 

to regulate fees of officers in certain counties,” approved 

October 29, 1870, shall be amended to read as follows: 
Sec. 4. That the fees and compensation in said Act 

provided for, shall apply to the officers of the county of 

Wasco. 

Approved October 28, 1872. 


AN ACT to establish a uniform course of Public Instruction in the 
Common Schools of this State. 
Be it enacted by the Legislative Assembly of the State of 


Oregon: 
© 19 


: 
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TITLE I. 


—e_ 


SUPERINTENDENT OF PUBLIC INSTRUCTION. 

Ssction 1. The office of Superintendent of Public In- 
struction is hereby detached from the oflice of Governor, 
and created a distinct and separate office. The Superin- 
tendent of Public Instruction shall be, in the first instance, 
elected by joint ballot of this Legislative Assembly, and 
he shall hold his office until his successor is duly elected 
and quahfied. . 

Sec. Z. A Superintendent of Public Instruction shall 
be elected at the general election of the year eighteen 
hundred and seventy-four and every four years thereafter, 
and shall qualify and enter upon the discharge of. his du- 
ties at the time fixed by law for other State officers. He 
shall receive an annual salary of one thousand five hun- 
dred dollars, payable in the same manner as the salaries 
of other State officers are paid. 

Sec, 8. The Superintendent of Public Instruction shall 
be provided with an office located at the State. Capital, 
furnished with the necessary stationery, hghts, fuel, ete., 
to be paid for m the same manner that the expenses of the 
office of Governor, Secretary of State and Treasurer are 
paid. i 

Sec. 4. It shall be the duy of the Superintendent of 
Public. Instruction to exercise a general superintendence 
of the county and district school officers and the Public 
Schools of the State. 

Sec. 5. He shall hold a Teachers’ Institute in each. Ju- 
dicial District at least once each year. 

Sec. 6. He shall superintend the printing and trans- 
mitting of such blanks, forms, rules and regulations for the 


4 
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use and government of the Public Schools, as the State 
Board may authorize. 

Sec. 7. He shall act as TE of the’ Board of Ed- 
ucation. 

Sec. 8. He shall, at least once a year, hold a State 
Teachers’ Institute at the capital of the State. 

Sec. 9. Ie shall make out quarterly a statement of the | 
necessary traveling expenses incurred in the discharge of 
his duties, which claims shall be audited by the State 
Board of Education, and paid as are other claims against 
the State. 

Src. 10. He shall, under the direction of the State 
Board of Education, issue a circular to each County Su- 
perintendent, containing a list of studies required to be 
taught in the Public Schools. Each Superintendent shalls 
after due consideration, write opposite each study 1e text 
book preferred. 


The County Superintendent shall transmit such circu- 
lars, fully answered, to the State Superintendent of Public 
Instruction, who shall cause the same to be laid before the 
State Board of Education, and the text book,“in any one 
branch, receiving the highest number of votes shall be 
the authorized text book, in that branch, in the Public 
Schools of this State, for the four years next succeeding 
the official announcement of the Superintendent of Public 
Instruction; Provided, That if any two or more text 
books shall in‘the first selection receive the same and: 
highest number, the Superintendent shall decide which 
of them shall be used. 

Sec. 11. The Superintendent of Public Instruction 
shall, every four years after the first sélection of text 
books, issue similar circulars, and unless some new text 
book shall receive an actual majority of the votes of the 


148 GENERAL LAWS. 


County Superintendents, then no change shall be made 
during the next four years. 

Sec. 12. It is hereby provided that the Superintendent 
of Public Instruction, elected by this Legislative Assem- 
bly, shall issue said circulars immediately and require 
answers on or before the first day of January, eighteen 
hundred and seventy three, and immediately lay said 
answers before the Board of Education, who shall canvass 
the answers and ascertain the series of text books desired, 
and shall instruct the Secretary of the Board to officially ' 
inform each County Superintendent of the result of such 
vote, and the County Superintendents shall immediately 
inform the district officers, in their respective counties, of 
the series of text books authorized by the State Board, 
and it is hereby provided that said series shall be intro- 
duced in all the Public Schools of the State, on or before 
the first day of October, eighteen hundred and seventy- 
three, and on the-same day every four years thereafter, in 
accordance with the provision for changing text books; 
and any district neglecting to so provide for the introduc- 
tion of the authorized series of text books, shall forfeit 
its proportion of the School Fund for the succeeding year, 
and every year thereafter until all of said series are intro- 
duced. 

Sec. 13. The Superintendent of Public Instruction 
shall report to the Legislative Assembly, biennially, in 
the sarne manner and the same time that other State Off- 
cers make their reports. His report shall contain: 

1. The general condition of the Public Schools of the 
State. - 

2. The amount of school money apportioned among 
the several counties and the sources whence such money 
was derived. 
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8. Amounts raised by county and district taxes, and 
the amounts paid for teachers’ salaries, puHoies furni- 
ture, ete. i 

4. The series of text books authorized by the State 
Board, in accordance with the provisions of this Act. 

5. The rules and regulations prescribed by the State 
Board for the government and tuition of the Publie 
Schools. 

6. The number and grade of the Schools in Sach county. 

T. The number of persons between the ages ot four and 
twenty years; the number attending public schools, and 
the number attending private schools; number not attend- 

ing any scheol. 

8. He shall collect statisties concerning the chartered 
Educational Institutions of the State, including number of 
pupils, property, libraries; salaries of teachers, ete.; etc., 
this shall include all institutions under the patronage of the 
State. 

9. Any and all information that, in his judgment, may 
be useful to the public and for the advancement of the edu- 
cational interests of the State. 

Sec. 14. The Superintendent of Public Instruction 
shall, at the expiration of his term of office, deliver to his 
successor all the books, papers, ete., of his office, and take 
a receipt therefor. 


TITLE IL 


STATE BOARD OF EDUCATION. 


Sec. 15. The Governor, Secretary of State and Super- 
intendent of Public Instruction shall constitute a tate 
Board of Education. 

Sec. 16. The meetings of the Board shall be held 
semi-annually at the State Capital on the first Monday in 


ataj 
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January and-July. All needed stationery for the use of 
the Board shall be furnished by the Secretary of State, 
and any printing authorized by the Board shall be done 
by the State Printer, at the rates allowed him by law for 
other State work. 

Sec. 17. The State Board shall have power: 


1. To authorize a series of text books to be used in 


the Public Schools, in accordance with the provisions of 
this Act. 


2. To prescribe a series of rules for the general gov- 


ernment of the Public Schools, that shall secure regularity 


of attendance, prevent truancy, secure and promote the 
real interests of the schools. 

3. To use a common seal. 

4. To order any.printing that may be necessary to 
carry into effect the provisions of this Act. 

5. To sit as a Board of Examination, at their semi- 
annual meetings, and grant life diplomas, State certificates, 
and two grades (1 and 2) of certificates of the same force 
as those granted by County Superintendents. 

Life diplomas shall entitle the holder to teach in any 
public school in the State during the life of the holder, 
unless revoked for ‘unprofessional conduct. 

A State diploma shall entitle the holder to teach in any 
public school in the State for a period of six years, subject _ 
to revocation by the Board tor unprofessional vonduct. 

A State certificate of the first grade shall be good in 
any county for two years, and one of the second grade 
good in any county for six months. | 

The fees charged for diplomas and certificates shall -be 
as follows: 

For State Life Diploma, $10. 

For State Diploma, $6. 
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For State Certificate, first grade, $4. 

For State Certificate, second grade, $2.50. 

The fees collected shall constitute a fund for paying the 
expenses of such assistants, in conducting the examination, 
as the Board may deem proper. . 


The Board shall have power to invite not less than four - 


professional teachers to assist in the semi-annual examin- 
ations; but such assistants shall not be allowed any pay, 
other than is provided for in this Act, concerning fees for 
diplomas and certificates. 

Sec. 18. The proceedings of each session of the Board 
shall be published for general distribution, containing, in 
addition to the ordinary proceedings, the result of the ex- 
aminations for certificates. 


Suc. 19. The State Board may, at their discretion, 
grant, without examination, diplomas and certificates to 
persons presenting authenticated diplomas or certificates 
from other States, of the like grade and kind, as those 
grinted by the Board of this State. ~ 


DEC. 20. All diplomas or certificates granted by the 


State Board may be revoked by the Board, for immoral 
or other unprofessional conduct. 


TITLE Ii. 


COUNTY SCHOOL SUPERINTENDENT. 

Sec. 21. That there shall be elected by the legal 
voters of the several counties of this State, at the biennial 
elections, a County Superintendent of Common Schools 
for each county, who shall hold his office for two years, or 
until a successor has been chosen, and has qualified as 


required by this Act. 
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Sec. 22. The Superintendent elect shall qualify within 
thirty days after the day of election, by taking an oath to 
support the Constitution of the United States, and the 
State of Oregon, and to faithfully discharge the duties re- 
quired of him by this Act; said oath shall be reduced to 
writing, subscribed to and placed on file in the County 
Clerk’s office of his county. 

Sec. 28. The annual salary of the Superintendent shall 
be such as the diseretion of the County Court may deem 
the yearly services of the Superintendent demand. 

Sec. 24. The Superintendent shall be lable to a fine 
of one hundred dollars if he does not perform the duties 
herein required of him, and the County Court of his 
county shall bring suit against him, as in other cases, if he 
fail to pay said fine into the County School Fund within 
sixty days from the day assessed.. 

Sec. 25. The duties of the Superintendent shall be as 
follows: 

1. He shall lay off his county into convenient school 
districts, and may also make alterations and changes in 
the-same, when petitioned so to do, in the manner here- 
inafter specified; and he shall keep a record showing the 
boundaries and numbers of all the districts in his eounty, 
so established and altered. 


2. He shall, when he establishes a new district, imme- 
diately notify in writing some taxable inhabitant of such 
district, giving in .said notice the number and boundaries 
thereof; and when he makes alterations, he shall immedi- 
ately notify; in the manner aforesaid, the Directors of all 
the Districts concerned. 


+ 


3. He may establish new distriets, when not already 
laid off, on the petition of three legal voters of each pro- 
posed new district, but shall not make any changes in the. 
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districts of his county unless petitioned so to do by a ma- 
jority of the legal voters of each district concerned in the 
change. i3 

4. He shall, on the third Monday of March, and may 
on the third Monday of September of each year, make an 
apportionment of the entire School Fund then in the 
County Treasury, among the several school districts of his 
county that have reported to him as required by this Act, 
in proportion to the number of persons in the district over 
the age ot fourand under twenty years. As soon as he shall 
have made such apportionment, he shall draw orders on 
the Treasurer in favor of the districts-for their respective 
shares, and immediately transmit the same-to the Clerks 
of their districts. 

5. He shall keep a book in which he shall open an 
account with the Treasurer of his county, also with the 
several districts. He shall charge the Treasurer with all 
the school funds going into his hands, and when the Traas- 
wer shall present to him the District Clerk’s receipts he 
shall credit the Treasurer with the amount. When the 
Superintendent shall have made the yearly apportionment 
of the School Fund he shall credit eaeh district with the 
amount thus set apart to it, and on. receiving the receipts 
of the Clerk of a district from the Treasurer, he shall 
charge the amount to such district. j 

6. He shall, when the selections of school lands have 
[not] been made in his county, select as such Sections 16 
and 86 of each township, or if any part or all of such Sec- 
tions are claimed through donation, pre-emption or pur- 
chase, he shall select in lieu thereof such other suitable 
lands as he can ‘find, and when he shall have made such 
selection he shall immediately notify the proper land off- 


cer of the State that such lands have been selected for 


school purposes. 
20 


ee 
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7. Ie shall take good care of the school lands of his 
county and if any person shall in any manner trespass 
upon the same he shall prosecute them for double the 
amount of damages done said land, such sum to be paid 
into the county treasury and shall belong to the School 


Fund of the county. 


8. Ile shall strictly examine all persons who apply to 
him for certificates with the intention of teaching in his 
_county, in the following branches, viz: Orthography, 
reading, writing, mental arithmetic, written arithmetic, 
English grammar, geograpby, modern history, and if they 
possess a good moral character he shall give them certifi- 


cates of the following form, to wit: 


Form of Certificate. 


INOS beaa nan HN Onta En TOD A E eases ee 
Granted to Mooc | Teachers Certificates. 
OrthogTaphy.. eseese I hereby certify that .......c.cvcsaceas vecin anias ETN 
TROON: csecsen is of good moral character, and that.........ccssseeeseeeee 
Writing. TE TEER | EIEE E EE has passed an examination in 
Mental Arithmetic... | ithe following branches, with the following result: 
asin ee | Orthogra ADDY esseci ‘Mental Arithmetic ...-/—— 
Geography EA IT Reading E S = | Written Arithmetic .. d= 
Moder n History... ania enan | i Modern history AREETA E, 
Teaching. seson. seene. "|| Geography TE ae er ee eee — 
Date, 187 || Bngtish Ses | 
E AER a 187 
ene | ne or z, County | School Supt. 


e If the applicant pass an examination so satisfactory to 
the Superintendent as to justify him to set the figure one 
opposite all the branches named in the foregoing certificate, 
the certificate shall be good tor two years; but if the Super- 
intendent rate the applicant number two, the certificate shall 
be good for six months, and the Superintendent shal! hold 
quarterly examinations during the last weeks of March, 
June, September and December, giving due notice thereof 
and an applicant failing to be examined at such time shall 
pay to the Superintendent a fee of two dollars and fifty 
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cents for such certificate. The Superintendent shall call 
to his assistance two or more competent assistants to aid 
him in the public examinations. 

9. He shall visit the schools taught under his certifi- 
cates, at least once in six months, and give such informa- 
tion and make such suggestions as he may deem essential 
to the welfare and progress of the school. 

10. Ie shall receive the reports from all the districts 
of his county, and shall by the first Monday of April of 
each year, make out in his record kept for the purpose, 
from the district reports, a general: report, adding such 
suggestions thereto as he may deem of importance to the 


cause of education, and transmit a copy thereof to the ` 


Superintendent of Public Instruction. 


li. He shall by the 30th of June of each year make 
out a finance report to the County Court, showing the 
amount of moneys assessed and collected at county ex- 
pense, and applied to county schools during the year end- 
ing the first Monday of April previous. ~ 

12. He shall turn over to his successor in office, when 
he shall have qualified, as required by this Act, all books 
and papers belonging to his office. 


Sec. 26. If any County Superintendent shall fail or 
neglect to report to the State Superintendent of Public 
Instruction; as provided for.in this Act, within ten days 
after the time specified, the State Superintendent. shall 
report the delinquency to the County Judge of the county 
for which such Superintendent holds office; and the County 
Court, or a majority thereof, may declare vacant the office 
held by such County Superintendent, and fill the unex- 
pired term of such vacated office by the appointment of 
some competent person, who shall be a duly qualified 
elector of said county. 


S 
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SEC. 27. In case of a vacancy in the office of County 
Superintendent, the County Court shall appoint some suit- 
able person to fill out the unexpired term. 

Sec. 28. The County Court of the several counties of 
this State are hereby required to levy at the same time 
they levy othe1 taxes, a tax upon all the taxable property 
in their county, for school purposes, of three mills on the 
dollar, which shall be collected at the same time, iñ the 
same manner, and by the same officers that other taxes 
are collected; and such tax shall submit to its proportion 
of the loss through delinquency. 


See. 29. The County Treasurer of each county shall 
make annual exhibit of all School funds coming into and 
paid out of the Treasury. He shall also retain and pro- 
duce all the Superintendent’s orders by him paid off, on 
the yearly settlement with the’ County Superintendent. 


TITLE IV. 


SCHOOL DISTRICTS. 

Sec. 80. The taxable inhabitant of a newly estab- 
lished District, receiving the notice from the County Su- 
perintendent, as provided in Section twenty-five under 
title of County School Superintendent, shall immediately 
write and post up three notices in public places in the 
district, notify the citizens thereof to assemble at some 
convenient place, for the purpose of organizing and elect- 
ing three Directors and a Clerk to serve the remainder of 
the school year, or uatil their successors are chosen and 
have qualihed. When three or more voters have assem- 
bled, pursuant to notice, they shall constitute a quorum to 
do business, and shall have power to do all business done 


GENERAL LAWS. 157 


at annual school meetings; Provided, That at least ten 
days’ notice shall be given for all meetings called in pur- 
suance of this Act; Provided further, That in any district 
containing five hundred or more qualified voters, this no- 
tice shall be duly published in one or more newspapers of 
such district in which said distrivt is located. 

Ssc. 81. Such meeting shall organize. by appointing 
a Chairman and Secretary, and may then proceed to elect, 
by ballot, three Directors, who shall hold their office until 
their successors ate elected and qualified; such meeting 
shall also elect a District Clerk, who shall hold his office 
until the first annual meeting thereafter, or until his suc- 
cessor has been chosen and qualified. 


Sec. 32. ‘The Directors and Clerk elected at the first 
meeting shall qualify immediately by taking an oath to 
support the Constitution and Laws of the United States, 
and the State of Oregon, and to faithfully discharge the 
duties of their office to the best of their ability; and the 
Clerk shall give a bond to the Directors-for such sum as 
they may require, as an additional pledge for the faithful 
performance of his duties. The Chairman of the meetings, 
or any one he may choose, shall administer the oath of 
office to the: Directors and Clerk elect. ` 


Szc. 83. The Directors and Clerk, elected and qualified 
as aforesaid, shall have the same power and shall perform 
the same duties hereinafter required to be performed by 
Directors and Clerks, elected at the annual meetings of 
regularly organized districts. 

Sec. 84. Organized districts shall hold annual meet- 
ings on the first Monday of April, and shall elect one 
Director every year, for each district, who shall qualify as 
aforesaid, and shall hold his office for three years, so that 
the oldest Director shall retire from office in order. The 
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“ Directors elected on the organization of a district shall 
remain or retire, as a vote of the first annual meeting may 
| decide, the two getting the highest votes to retain their 
iy office until their next annual mecting, and the one get- 
ting the highest vote thereat, shall serve until the next 
o meeting thereafter; Provided, That in any district 
containing five hundred or more qualified voters, the 
| ! annual election for Directors and Clerk shall be held at 
ie from 2 P. M., till 6 P. m., of the first Monday in April, that 
E such election shall [be] by ballot, and that Judges of such 
2 © election shall be appointed by the Directors of such dis- 
3 “trict, who shall sit at the time and place appointed to 
receive and canvass the votes; And provided further, 
That in such districts no other business be transacted on 
the day of election, and that a meeting snall be held on 
the Monday evening following. said annual election, at 
seven and a half o’clock, for the transaction of the remain- 
ing business of said district. 
> So. 8. Any two Directors shall constitute a quorum 
' to do business. 
DEO. 36. The oldest in office of the Directors present 
shall act as Chairman of all meetings; and in case neither 
of the Directors is present, the qualified voters present 
shall elect a Chairman. 
| Sec. 87. The duties of Directors of School Districts 
i ‘shall be: 
` 1. To authorize the Clerk to call special meetings. 
| 2. ‘To issue warrants to the Clerks, authorizing them 
| to collect in the name of the district and in the same man- 
È ner as the State and county taxes are collected, all taxes 
assessed to the inhabitants thereof, and upon the taxable 
property of all non-residents. 

3. When authorized by a majority vote of the dis- 
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tricts to purchase, lease, or build school houses, and to buy. 
or lease lands for school purposes, and to take care of and 
farnish their schoo] houses with the necessary fuel, light, 
libraries, apparatus, etc 

4, To see that the wishes of the district toward outside 
scholars are respected. 

5. To employ teachers and assist them in the govern- 
ment of the school. 

6. To audit all claims against the district, and draw 
orders on the Clerk for the amount. | 

T. To require of the District Clerk a bond of such; 
force as shall seem just and reasonable, for the faithful 
performance of his duties. 

8. To examine and correct the assessment roll made 
by the Clerk, as hereinafter provided. 

Seo. 38. When a vacancy shall occur in the Board of 
Directors, by death, resignation, or otherwise, the remain- 
ing member, or members thereof, shall foithwith anthorize 
the Clerk to call a special meeting to fill such vacancy. 

Sec. 389. | The Directors shall perform such other duties, 
not provided for in this Act, as the wants of their Dis- 
tricts may from time to time demand; and if they neglect 
to perform all the duties enjoined upon them by this 
Act, they shall forfeit their office and pay a fine of ten 
dollars into the ‘Treasury of the District, subject to the 
decision of a majority vote of their district. 

Sec. 40. All districts organized in pursuance of this 
Act, shall Le to all intents and: purposes a body corporate, 
competent to transact all business coming under their juris- 
diction, and to sue and besued. When suit is commenced 
against any district, notice must be served upon one of the 
Directors. . 


Seo. 41. District meetings, legally called, shall have 
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a power to levy a tax upon all the real and personal prop- 
erty in their district and make any necessary appropria- 
tion for the support and benefit of schools; also, adjourn 
from time to time and to supply all vacancies in their dis- 
trict offices; Provided, That a majority of the legal voters 
present so decide. 

oe Sec. 42. Districts shall not be entitled to their propor- 
tion of the School Fund at the disposal of the County 
School Superintendent unless they shall report to him by 
= the first Monday of March of each year, and shall have 
had a school taught in their district of one quarter's dura- 
tion in each year; Provided, That a new district shall 
not be required to have a school, as aforesaid, for the space 
of three years from the date of its organization. When 
a district has forfeited its school money no recourse what- 
eger shall be had to obtain the same. 


Suc. 43. Any male person shall be entitled to vote at 

/ aschool meeting who is twenty-one years of age and has 

' resided in the district thirty days immediately preceding 
| the meeting and who has property in the district subject 

ų to assessment and taxation. ; 

\\ Seo, 44. Women who are widows and have children 
to educate and taxable property in the district, and who 
have resided in the district thirty days, as aforesaid, shall 
be entitled to vote. 

Sec. 45. Districts cannot levy a tax for any purpose, 
unless the notice calling the meeting states this to be the 
yoo object. 
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F Sec. 46. Schools supported by a tax upon the district 
É l shall be free to all persons between the ages of four -and 
- twenty years, residing therein; and persons from outside 
may be admitted on such terms as the district may di- 
rect. + 
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Sec. 47. The minutes of all school meetings must be 
signed by the Chairman and Secretary. 


Sec. 48. If any Board of Directors shall draw a war- 


rant on the School Fund for the wages of any teacher who’ 


has not obtained a certificate, as required by this Act, and 
Jaid the same before the Directors for their inspection, 
such district shall forfeitits proportion of the School Fund 
for the year. 

Sec. 49. When a vote is being taken in district meet- 
ings, the ayes and noes shall be called, if demanded by 
two or more voters of the meeting. 


Smo. 50. That all School Districts formed by the 
Superintendent of Common Schools, shall be formed of 
contiguous territory. 


Sec. 51. Where the public good requires it, a School 
District may be formed of adjacent territory, lying in two 
or more counties; and it shall be the duty of the Clerk of 
such District to report annunlly to each Superintendent 
having jurisdiction; and said Clerk shall include in such 
report the number of scholars residing in each county. 
Said Clerk shall be entitled to draw, for the benefit of his 
district, that portion of the Public School Fund due said 
district from each county. 


Sgc.. 52. -A certificate received from the Superintend- 
ent of either county in which such district may be 
situated, shall be sufficient to enable such teacher, in such 
district, to draw pay out of the Common.School Fund. 

Sec. 58. Each School District shall elect, at the annual 
meetings, a District Clerk, who shall hold his’ office for 
one year, or until his successor is chosen and qualified, as 
required in this Chapter. 

SEC. 54. ot shall be the duty of the District Clerk: 
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1. To record all proceedings of his distriet in a book, 
to be provided for the purpose. 


2. To give notice as required in this Act, of annual and 


special meetings. 


3. Whenever any tax is levied by the district he shall 
make an assessment of allthe taxable property therein, and 
deliver the assessment roll to the Directors; Provided, 


Yhat one year shall intervene between any two assess- 
ments. 

4.. When he receives the audited assessment roll and 
warrant from the Directors to collect all the taxes for 
which the roll calls by the time and in the manner author- 
ized by the warrant. 

5. To make in his record a yearly report for his dist- 
rict, aud send a copy thereof to the County School Super- 
intendent. Such report shall be submitted, as nearly as . 
may be, in the following form, to-wit: 


Yearly Report of School District No. —. 


t Tau 


Number of legal Voters eses.. i Amount paid teachers from 
Number of persons over four; | rate bills and subscription... |-—— 

und under twenty years ofi Amount received and paid 

AGa a i Werks ; teachers out of county funds 
Number of måle scholars........ i Amount incidental expenses... 
Number of female scholars... [Total amount tax levied and 
Number quarters school taught;———] collected seeesseseesssssess sensone —— 
Kind of books used............00. _—— | Value of school houses........... — 
Number of scholars in average Value of other school property 

atten dance........c0. cecscesee sees Names of teachers employed !-——— 
Amount paid teachers from! ; í 

AISTI IR e aia Ra | —— 

— 187 . A. B., District Clerk. 
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6. To keep a correct, aceount in a book provided for 
the purpose, of all moneys coming into his hands and of 
all paid out, belonging to his districts; and shall make a 
report of the same to the annual meeting, and when called 
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upon by the Directors to do so, shall report at special 
meetings. 

T. When he receives the Superintendent’s order for 
the money set apart for his district out of the County 
School Fund, he shall immediately call upon the Treas- 
urer, either in person or otherwise, present his order, get 
the money and receipt for the same. 

8. He shall turn over all district money, books and 
papers; to a duly qualified successor. 

9. He shall, within ten days after the annual school 
meeting, send to the County School Superintendent a list 
of the officers of the district. 

Sec. 55. The Clerk shall have for his services five per 
centum of the money collected by him of district taxes. 

Suc. 56. The Clerk shall, if he fails to- perform all the 
duties required of him by this Act, forfeit the percentage 
allowed him, and suffer the enforcement of his bond. 

Sec. 57. The Clerk shall act as Secretary of all meet- 
ings. See 

Src. 58. In case the office of Clerk shall become va- 
eant in any district by death, resignation, or otherwise, it 
shall be the duty of the Directors to appoint from among 
the qualified voters of the district, some person to fill such 
vacancy until his successor is duly elected and qualified. 


TITLE V. 


SCHOOL TEACHERS. 


Sec. 59. A teacher’s duty, while in charge of a school, 
shall be as follows: a 

1. To maintain order in school, and conduct himself i in 
such a manner, before his school, as to command respect 
from Bis pupils. 
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2. To commence school at nine o'clock a. m., and to 
close at four o’clock P. M., of each day, giving one hour 
for recreation at noon; Provided, That the Directors may 
order a less number of hours. 

8. To labor, during school hours to advance the schol- 
ars in their studies, to create in their minds a desire for 
knowledge, principle, morality, politeness, cleanliness, and 
the preservation of physical health. 

4. To keep a register showing the names, age, sex and 
daily attendance, of all persons attending his school, and 
hand the District Clerk a copy of the same, at the close 
of each quarter. 

Sec. 60. Teachers may, in. case the County Superin- 
tendent does them injustice on examination, apply to the 
Superintendent of Public Instruction, who is hereby 
authorized to issue certificates to such teachers of the 


same force, and granting them the same rights and privil- 
_eges as those issued by the County Superintendent. 


Sec. 61. Sixty days, or twelve school weeks, shall con- 
stitute a quarter of a school year. 

Sec. 62. All Acts and parts of Acts, whether general 
or special, so far as they are inconsistent with the pro- 
visions of this Act, are heréby repealed; but such repeal 
shall not affect any legal proceedings taken, or taxes 


. levied, or officers elected in accordance with the pro- 


visions of such repealed laws; but the officers, under the 
old law, shall] perform the new duties created by this Act, 
and until their successors are duly elected and qualified, 
as provided for in this Act. 

Approved October 29, 1872. 
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AN ACT to incor orale the town of Forest Grove in the county of 
ashington. 
Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Sxction 1. That the town of Forest aioe in the 
county of Washington, shall be bounded as follows: Be- 
ginning at the N. E. corner of the Donation Land Claim 
of T. G. Naylor, it being claim number 39, in section thirty- 
six, of Township number one, North of Range number 
four West, Washington County, Oregon; and running 
thence West (13.80) thirteen chains and eighty links; 
thence South (30) thirty chains; thence Hast (13.80) thir- 
teen chains and eighty links to the West line of the Dona- 
tion Land Chim of Harvey Clark; thence South (20.50) - 
twenty chains and fifty links on said line; thence East 
(63.24) sixty-three chains and twenty-four links; thence 
North (85.50) thirty-five chains and fifty links to the North | 
boundary of the Donation Land Claim of Harvey Clark; 
thence West (27.90) twenty-seven chains and ninety links; 
thence North (18.70) eighteen chains and seventy links; 
thence West (21.30) twenty-one chains and thirty links; 
thence .North (13.97) thirteen chains and ninety-seven 
links; thence West (14.04) fourteen chains and four links; 
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thenće South (6.67) six chains and sixty-seven links to the 
place of beginning. And the inhabitants within said 
boundaries are hereby created a corporate body with per- 
petual succession, by the name of the town of Forest 
Grove. They shall have a common seal; may sue and be 
sued; may acquire and hold real and personal property 
within the said limits for any public, educational or chari- 
table purposes, and shall possess all the nghts and powers 
incidental to municipal corporations. 


Sec. 2. That the officers of the town shall be a Board 
of Five Trustees, a Recorder, and a Marshal, who shall be 
legal voters and actual residents of the town during the 
six months next preceding their election. The Legisla- 
tive powers are vested in the Board of Trustees, who may 
enact all Ordinances necessary and proper for the due execu- 
tion of the powers herein granted. The judicial powers 
are vested in the Recorder, who shall, by virtue of his of 
fice, be likewise a Justice of’the Peace, and shall have 
exclusive original jurisdiction of all causes and matters 
arising under the Ordinances of the town, and shall act as 
Clerk of the Board of Trustees.” The Marshal shall be 
the Executive Officer of the town, a Constable and con- 
servator of the peace, and he shall arrest and bring before 
the Recorder for trial on complaint or otherwise, all of- 
fendersagainst the laws of the State or Ordinances of the 
town, and perform all such duties as the Board of Trustees 
shall prescribe. The Board of Trustees may appoint a 
Treasurer and other subordinate officers and agents, and 
fill all vacancies in office. 


Sec. 8. That the officers shall be elected by the quali- 
fied voters of the town annually, on the second Monday in 
January, and the election shall be conducted in accordance 
with the General Laws of the State. The first election 


-a 


~ 


SPECIAL LAWS. 169 


shall be held at Forest Grove, at the usual place of. hold- 
ing general elections, commencing at 10 o'clock A. m., and 
ending at 4 o'clock P. m. The inspectors of the first elec- 
tion shall be N. E. Goodell, Jerome Porter and A. J. 
Anderson, who shall cause ten days previous notice to be 
posted in three conspicuous places in the town, and shall 
give certificates of election to the successful candidates, 
and shall deliver the poll books to the Recorder elect. 
The Board of Trustees shall appoint inspectors of subse- 
quent elections and the places of holding the same, and 
cause ten days’ notice to be posted in three conspicuous 
places in the town, and receive the returns and declare the 
result, and the President and Recorder shall give certifi- 
cate of election to the officers elect. 


Sec. 4. That the Board ot Trustees shall elect one of 
their number President, keep a record of their proceed- 
ings, and meet at stated times, and at such other times as 
the President shall appoint; they shall judge of the qual- 
ifications and elections of their own members and decide 
contested elections of all town officers; they shall have 
power within the town to levy and collect taxes, not ex- 
ceeding one-half of one per cent. per annum; to license, 
tax, regulate, restrain and prohibit theatrical and other 
exhibitions, shows and amusements, the sale of intoxica- 
ting liquors, ale and beer, but such taxes shall not be less 
than are prescribed by the general laws; they shall have 
exclusive power to provide for the construction, improve- 
ment and repair of street highways, bridges and side- 
walks, and for the cleanliness of the same, and of ditches, 
drains and sewers; to provide a lock-up for persons ar- 
rested or sentenced to imprisonment under the ordinances 
of the town, or the General Laws. To punish by fine and 
imprisonment all violators of the Ordinances of the town. 
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_ To-restrain domestic animals from going at large within 
the limits of the town, orany specified part thereof, and to 
provide for the taking up and impounding of such animals, 
and for their sale if not redeemed; Provided, That they 
shall have no power by virtue of this Act to locate any 
street upon, or in any way interfere with the lands now 
inclosed and used as the site of Tualatin Academy and 
Pacific University. 

Sec. 5. That the enacting clause of every Ordinance 
shall be The People of the town of Forest Grove do or- 
dain as follows;’’ and every Ordinance to be valid must 
receive the aflirmative votes of three Trustees whose 
names must be entered in the Journal. 

Sec. 6. That claims against the town must be audited 
by the Board of Trustees and paid on order of the Presi- 
dent, countersigned by the Recorder. 

Sec. 7. That the term of office shall commence on the 
day following election, but all officers shall serve unti! 
their suecessors are sworn into office. The Trustees shall 
receive no compensation. The Recorder shall receive the 
fees of a Justice of the Peace, and the Marshal the fees 
of a Constable for like service. 

Sec. 8. That this charter shall be submitted to the 
popular vote of the qualified voters of the town of Forest 
Grove at the time hereinbefore appointed for the first elec- 
tion, for their acceptance or rejection, and if a majority of 
votes cast be in favor of accepting the same it shall be- 
come a law, not otherwise. 


a 


Sec. 9. That the town shal] never borrow money, con- 
tract debts, or loan its credit to a greater amount than two 
hundred dollars. ; 

Sec. 10. That the boundaries of the said town shall at 
any time be so enlarged, if its Trustees approve, as to in- 
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clude any tract of land lying adjacent to said town; Provided, 

The owner or owners of said tract of land shall cause it to 

be surveyed and platted and a record of the same to -be 

made in the office of the Clerk of the county of Washing 

[Washingtén], and provided the owner or owners of said 

land petition the Trustees that it be so included. 
Approved October 5, 1872. 


AN ACT to amend an Act entitled ‘‘An Act to amend an Act entitled ‘An 
Act to incorporate the city of Portland,’ approved October 14, 1864; 
and to amend an Act entitled ‘An Act to amend: an Act entitled ‘An 
Act to incorporate the city of Portland,’ approved October the 14th, 
1864, and approved the 18th day of October, 1868;” and to amend an 
Act entitled ‘‘An Act to amend an Act entitled ‘An Act to incorporate 
the city of Portland.’ approved October 14, 1864, and approved October 
the 24th, 1866,” and approved October 21, 1870. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: | l 
Section 1. That Section 153 of an Act to amend an 

Act entitled “An Act to incorporate the city of Port- 

land’ approved October 14, 1864,” and to amend an 

Act entitled “An Act to amend an Act entitled ‘An Act 

to incorporate the city of Portland’ approved October 14, 

1864,’’ and approved the 18th day of October, 1868, and 

to amend an Act entitled “An Act to amend an Act enti- 

tled ‘An Act to incorporate the city of Portland, approved 

October 14, 1864,’ and approved October 24, 1866,” and 

approved October 21st, 1870, be amended so as to read as 

follows: 

Sec. 158. There shall be elected by the qualified voters 
of the city of Portland, a Police Judge, who shall bea 
resident and voter in the city, and whose term of office 
shall be for two years, and who shall hold the office until 
his successor is elected and qualified. The office of Police 
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| Judge shall be deemed vacant whenever the incumbent 
| shall be absent from the city for a period of more than 
| forty days, or whenever the person elected shall fail to 
i | ee qualify within ten days after his election; Provided, That 
| during any temporary absence of the Police Judge from 
T the city, or if he be unwell, or from any reason be unable. 
| | to act, the Mayor shall be the acting Police Judge of the 
| city, and perform all the duties of such office, during such 
| temporary absence or disability. And provided further, 
That whenever a vacancy in the ofħce of Police Judge 
shall occur, from any cause, it shall be filled by the ap- 
pointment of the Mayor, by and with the advice and 
i consent of the Common Council, and to continue for the 
rémainder of the term. : 
Sec. 2. Inasmuch as there is no provision made by law 
‘ for the discharge of the duties of Police Judge during his 
temporary absence from the city, or illness, therefore this 
ap Act, shall take effect and be in force from and after its 
| | passage. 


Approved October 17, 1872. 


AN ACT for the relief of George Abernethy. 


_ Waereas, Under and pursuant to an Act of the Legis- 
lative Assembly of this State, approved October 17, 1862, 
: entitled “An Act to provide for auditing the civil debt of 
7 the Provisional Government,’ there was by the Commis- 
sioner appointed by such Act the sum of $2,416 96-100 
| | (twenty-four hundred and sixteen 96-100 dollars) found to 
a be due George Abernethy to date September 1, 1864, for 
ca a services as Governor of the Provisional Government of 
Oregon, to wit: 
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The sum of $1,187 29-100 (eleven hundred and eighty- 
seven 29-100 dollars) and $1,229 67-100 (twelve hundred 
and twenty-nine 67-100 dollars) interest to that date; and 

Whereas, There has since such debt was audited inter- 
est accrued thereon at arate of six per cent. per annum 
the sum total of $569 85-100 (five hundred and sixty-nine 
85-100 dollars) ; 

Therefore, ' l 
Be it enacted by the Leg geslative Assembly of the State of 

Oregon: 

Section 1. That there be, and is hereby, appropriated 
out of any moneys in the State Treasury not otherwise ap- 
propriated the sum of $2,986 21-100 (twenty-nine hundred 
and eighty-six 21-100 dollars) the same to be paid to 
George Abernethy in full liquidation of the above claim 
by a warrant drawn by the Secretary of State on the State 
Treasurer in his favor for such amount. 

Sec. 2. Inasmuch as the foregoing claim should be im- 
mediately paid, this Act shali take offset: from and after 
the approval by the Governor. 

Approved October 22, 1872. 
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AN ACT to rer an Act entitled an Act to incorporate the city of East 
_ Portland, approved October 26, 1870. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: | 

Srction 1. That Section 1 of Article II, of the Act 
entitled an Act to incorporate the city of East Portland, 
approved October 26, 1870, be amended so as to read as 
follows: 

Section 1. The government, of said city of East Port- 


land shall.be vested in a Board of Trustees, consisting of ` 
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' six persons and their successors in office, and shall be ad- 
ministered in the manner hereinafter prescribed. | 

Sec. 2. That Section 2 of Article II, of said Act to 
incorporate the city of East Portiand, be amended to read 
as follows: 

Section 2. There shall be elected, as hereinafter pro- 
vided, for the term of one year, a Recorder, Treasurer, 
Assessor, Attorney, Street Commissioner, Surveyor and 
Marshal, who shall be officers in this municipal corpora- 
tion. The Recorder, Treasurer and Assessor shall be 
elected by the qualified electors of the corporation, and 
the Attorney, Marshal, Surveyor and Street Commissioner ° 
shall be elected by the Board of Trustees, a majority of 
all the members of said Board being necessary to elect; 
and all officers whose election is provided for in this Sec- 
tion shall be liable to be removed at any time by the 
Board of Trustees for misfeasance, inattention or incom- 
petency in office, on a two-third vote of all the members 
of said Board. The Trustees of said city shall be elected 
in the following manner: The city of East Portland is 
hereby divided into three wards— 

Ward No. 1— Which includes all that part of said city 
north of the center of G street, continued to the eastern 
bounds of the city limits. 

Ward No. 2—Which includes all that [part] of said 
city between the center line of G street, continued as 
aforesaid, and the center line of Asylum street, continued 
to the east bounds of the city limits. And 


Ward No. 8—Which includes all that part of said city 
south of the said center line of Asylum street, continued 
as aforesaid. 

And the Board of Trustees, by ordinance, may change 
the boundaries of said wards hereby established. Each 
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ward is entitled to elect two Trustees, who shall hold their 
office for two years; Provùled, That at the first general 
election in said city which shall be hereafter had, the 
Trustees shall be elected respectively for the terr:/of one 
and two years. . | 

Seo. 3. That Section 2 of Article IIT of said Act, be 
amended to read as follows: 

Section 2. The Board of Trnstees shall designate one 
place in each ward for holding the election therein, and 
give at least ten days’ notice thereof, and appoint three 
Judges of Election for each ward. 

Src. 4. That Section 3 of Article III of said Act, be 
amended to read as follows: 

Section 8. The notice required in Section 2 of this 
Article shall be by publication in some daily or weekly 
newspaper, published in the city of East Portland or Port- 
land. 


_ 


Sec. 5. That Section 7 of Article 3 of said Act, be 
amended to read as follows: - 


Section 7. The term of office of a Trustee shall com- 
mence on the tenth day from the date of election; the 
term of office of every other person elected or appointed 
under or by virtue of the provisions of this Act, to any 
office herein enumerated, shall commence on the first 
day of November of the year in which such person shall 
be chosen; Provided, That in case of vacancy in any 
office, the person appointed to fill the same shall, at any 
time within tive days théreafter, enter upon the discharge 
of the duties of such office; but before any person enter 
upon the discharge of the duties of any office of said city, 
he must take and file with the Recorder an oath, to the. 
effect that he will faithfully discharge the duties of said 
office. The Recorder, Marshal and Treasurer shall give 
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such official bond or undertaking for the faithful discharge 
_ of the duties of their respective offices as the Board of 
Trustees may require. 

Sec. 6. That Section 8 of Article IIT of said Act, be 
amended to read as follows: 

Section 8. In all elections held in pursuance of this 
Article the voting shall be by ballot, and no person shall | 
be entitled to vote at any such election unless he shall 
have the qualifications of an elector under the Constitu- 
tion and laws of this State, and shall have been a bona’ 
fide resident of said city for. the three months next prior 
to the time of said election and a resident of the ward in 
which he offers his vote. 

Sec. 7. That Section 4 of Article V of said Act, be 
amended to read as follows: 

Section 4. The duties and cémpensation of City At- 
torney, Treasurer, Surveyor and Street Commissioner are 
such as the Board of Trustees may provide. | 

Sec. 8. That Section 1 of Article VI of said Act, be 
amended to read as follows: 

Section 1. The Board of Trustees is authorized and 


empowered to. lay out, establish, vacate, widen, extend, 
and open streets, or parts of streets, and alleys, or parts of 
alleys, in said city, and appropriate private property for 
that purpose; and to establish or alter the grade of any 
street or part thereof; and to improve the sidewalks, 
pavements, streets and parts of streets, within the limits of 
the city, by making full or partial improvements thereof; 
and it has full power to determine and provide for every- 
i . thing necessary and convenient to the exercise of the 
a authority herein granted. Whenever the Board of 
| \Trustees shall deem it expedient to open, lay out, estab- 
lish, widen, or extend a street or alley, the Board shall 
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direct the City Surveyor to survey such proposed new 
street or alley, or widen or exteud a street or alley, and to 
make the boundaries thereof, and to make his report to 
the Board of Trustees, containing a plat of the survey of 
such street or alley, and of the portion of each lot or part 
thereof required to be appropriated for such street or 
alley, which report, it satistactory to the Board of Trus- 
` tees, shall be adopted by an ordinance embodying the 
same; Provided, That before the adoption thereof, the 
Board shall cause the Recorder to give notice of the filing 
of such report, by publication for fourteen days in some 
daily or weekly newspaper published in the city of East 
Portland, or in the city of Portland. Thereafter, and 
within thirty days from the adoption of such report, the 
Board of Trustees shall appoint three disinterested resi- 
dent freeholders of the city of East Pertland, no kin to 
any owner or person interested in any property. to be 
appropriated, and possessing the qualifications of jurors in 
courts of justice, to view such proposed street or alley, and 
make an assessment of the damages, if any, to the respec- 
tive owners of the lots and parts of lots appropriated, and to 
report the same tothe Board of ‘Trustees; the said viewers 
shall meet at such time as may be designated by said 
Board, and after having been duly sworn or affirmed to 
discharge their duty faithfully, and impartially, shall pro- 
ceed and view the whole distance of said proposed street 
or alley, and assess and determine how much less valuable 
the premises of -such owners, respectively, would be 
rendered by the opening of the same. If the Board of 
Trustees is satisfied that the amount of damages assessed — 
by said viewers, or by the circuit court upon appeal, as 
hereinafter provided, is just and equitable, and that-the 
proposed street or alley will be of sufficient importance, to 
the i cause the damages so assessed and deter- 
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mined to be paid by the city, the Board shall order the 
same to be paid to the said owners, respectively, out of 
the treasury, as the other claims against the city are paid; 
but if, in the opinion of said Board, such proposed street 
or alley is not of sufficient importance to the public to 
cause the damages to be paid by the city of East Port- 
land, the Board may refuse to establish such street or 
alley, or widen or extend the same, as the case may be, 
unless the said damages, or such part thereof as the Board 
may think proper, shall be paid by private parties; 
Provided, That any such owner feeling aggrieved by the ~ 
assessment of such Camages as herein provided, may, 
within twenty days after the filing of said report of the 
said viewers, appeal therefrom to the circuit court for 
Multnomah county, in the same manner as appeals from 
the assessment of damages in Jaying out a highway by 
the county court, and if the appellant shall fail to recover 
judgment more favorable than the report appealed from, 
he shall pay all costs of the appeal, and in no case shall 
such appellant recover any amount of costs and disburse- 
ments against the city of Hast Portland, upon such appeal, 
beyond the sum of twenty-five dollars, nor shall such 
appellant enforee any judgment for damages against said 
city when the said Board of Trustees shall determine that 
the street is not of sufficient importance to justify the 
establishment of the same, after the appeal shall be tried 
in the circuit court, The compensation of the viewers 
herein provided for, shall be three dollars a day each, 
to be allowed and paid as other claims against said eity. 


Sec. 9. That Section Two of Article Six of said Act 
be amended to read as follows: 


Sec. 2, When any improvements mentioned in the 
preceding Section are to be made, the Board shall cause 
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the Recorder to give notice of the same by publishing a 
notice for -fourteen days, previous to the undertaking of 
such improvement, in some, daily or weekly newspaper, 
published in the city of East Portland or in the city of 
Portland. Such notice must .specify, with convenient 
certainty, the street or part of street proposed to be im- 
proved, or of which the grade is proposed to be estab- 
lished or altered and the kind of improvement to be made. 


Sec. 10. That Section Three of Article Six of said Act 
be amended to read as follows: l 

Sec. 3. Within ten days from the final publication of. 
such notice, the owners of a majority of the property ad- 
jacent to such street or part thereof, as the case may be, 
may make and file with the Recorder a written remon- 
strance against the proposed improvement, grade or alter- 
ation thereof, and thereupon the same shall not then be 
farther proceeded in or made. 


Sec. 11. That Section Four of Article Six of said A 
be amended to read as follows: 

Sec. 4. If no such remonstrance as is provided for in 
the preceding Section be made, the Board, at its earliest 
convenience, within six months from the final publication 
of the: notice mentioned in.Section Two of this Article, 
may establish the proposed grade or alteration thereof, or 
commencve’to make the proposed improvement as herein- 
after provided. 

Suc. 12. That Section Ten of Article Six of said Act 
be amended to read as follows: i 

Sec. 10. A sum of money assessed for the improve- 
ment of a street cannot be collected until, by order of the 
Board, fourteen days’ notice thereof is given by the Re- 
corder, hy publication in a daily or weekly newspaper, 
published in the city of East Portland or in the city of 
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Portland. Such notice must be contain substantially the 
matters required to be entered in the docket of city liens 
concerning such assessment. 


Src: 18. That Section Eleven of Article Six of said 
Act be amended to read as follows: 


Sec. 11. If within five days from the final publication 
of the notice prescribed in Section Ten, the sum assessed 
upon any lot or part thereof is not wholly paid to the ‘City 
Treasurer, and a duplicate receipt thereof filed with the 
Auditor, and such improvement of the street fronting or 
abutting any lot or part thereof has been completed, the 
Board may thereafter order a warrant for the collection of | 
the same to be issued by the Auditor, directed to the City 
Marshal or other person authorized to collect taxes due 
the city. 


Sec. 14. That Section Thirteen of Article Six of said 
Act be amended to read as tollows: 


Sec. 18. Such warrant shall have the force and effect 
of an execution against real property, and shall be exe- 
cuted in like manner, except as in this Chapter otherwise 
specially provided; Provided, further, That all sales of 
real property for the non-payment of tax or street assess- 
ments shall be made in said city at the Council Chamber 
door; and notice of such sale may be published in such 
newspaper as hereinbefore mentioned, and the Board may 
authorize the Recorder to bid upon said property for the 
city to the amount of such tax or asssessment and expense 


‘of sale and no more, and if there be no higher bidder 


therefor, the same shall be struck off to said city, and it 
shall be a purchaser thereof upon the same terms as other 
purchasers, and hold and dispose of the same for its 
benefit. 
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Sec. 15. That Section Twenty-seven of Article Six of 
said Act be amended to read as follows: 

Sec. 27.. When a street or part thereof has once been 
improved under and by virtue of this Chapter, thereafter 
such street is not subject to be again improved, but may 
be repaired; Provided, That when the improvement of 
such street has only been a partial improvement, the 
Board of Trustees is authorized and empowered to make 
a full improvement thereof, as in the case of an original 
improvement of a street and subject to the same restric- 
tions and qualifications. 


Sec. 16. That Section one of Article seven of said Act 
be amended to read as follows: 

Section 1. The Board of Trustees is hereby empowered 
to authorize the erection and repair of private wharves, 
and to regulate and fix the rates of wharfage thereon; to 
provide for measuring and weighing hay and wood and 
other commodities bought and sold in said city; to license, 
tax and regulate hotels, steamboat and steamship runners, 
hacks, cabs, hackneys, carriages, wagons, carts, drays or 
other vehicles, and to fix the rates thereof; and to levy 
and collect taxes not exceeding one-half of one per cent.; 
Provided, Said city shall not license or tax any dray, hack, 
truck, carriage, wagon, cart or vehicle already licensed 
‘and taxed by the city of Portland. 

Sec. 17. That the following additional section be added 
to Article six of the Act to incorporate the city of Hast 
Portland, approved October 26, 1870: 

Sec. 34. The territory within the limits of the city of 
fast Portland is hereby excepted out of the jurisdiction 
of the County Court of Multnomah county upon the fol- 
lowing subjects, to wit: To divide the same or any part 
thereof into road districts, or to appoint supervisors of 
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road districts for any part thereof, or to lay out, open or 
work on the highways therein. And the inhabitants of 
said city shall be exempt from the payment of road taxes 
or the assessment of property within said city for road 
work; Provided, That the Board of Trustees may assess 
and cause to be collected annually from each male inhabi- 
tant of said city between twenty-one and fifty years of age, 
except persons who are a public charge, or too infirm to 
perform labor, the sum of foutdollars; and the amount of 
money so collected shall be applied to the repair of streets 
in the said city; Provided further, That the Street Com- 
missioner of said city is authorized to collect the same, and 
for that purpose shall possess the same power and authority, 
and have the remedy granted by the General Laws of this 
State to Road Supervisors, for the collection of road tax. 

Src. 18. There being a doubt as to when the term of 
office of the present officers of the city of East Portland 
will expire, this Aet shall take effect and be in force from 
and after its approval by the Governor; and the term of 
office of all. officers in said city who are holding office 
under election by the Board of Trustees thereof, shall be 
deemed to expire on the first day of November, 1872; 
and the term of office of officers who are holding office 
under election by the electors of said eity shall be deemed 
to expire respectively, at the times specified in the pro- 
visions of this Act; which expiration last referred to shall 
take place during the year 1873. 

Approved October 25, 1872. 


AN ACT to amend an Act entitled ‘‘An Act to ineorporate the city of 
Salem,’’ approved October 26, 1868. 


Section 1. Be it enacted by the Legislative Assembly of 
the State of Oregon: 
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That Section Eighteen of an Act entitled “An Act to 
incorporate the city of Salem,’’ be amended so as to read 
as follows: : 

The City Council shall not in any manner create any 
debts or liabilities which shall singly or in the aggregate 
exceed the sum of five thousand dollars. 

Sec. 2. Inasmuch as the City Council proposes certain 
permanent improvements immediately, this Act shall take 
effect and be in force from and after its approval by the 
_ Governor. 

Approved October 26, 1872. 


AN ACT to amend an Act entitled “An Act to organize Curry county, a 
passed December 18, 1855. 
Be it enacted by the Legislative Assembly of us State of 

Oregon: 

Section 1. That Section 1 of an Act entitled “An ee . 
to organize Curry county,” passed December 18, 1855, be 
and the same is hereby amended so as to read as follows: 

Section 1. That all that portion of the State of Oregon 
embraced within the following boundaries, to wit: Be- 
ginning on the shore.of the Pacific Ocean at the south 
line of section 21, township 30 south, of range 15 west of 
the Willamette meridian; thence east to the dividing 
ridge of the waters of the Coquille river and Horse creek; 
thence following the divide which separates the waters of 
the Coquille river from those which discharge themselves 
directly into the ocean, until such ridge connects with the 
dividing ridge between the waters of the Coquille and 
Rogue rivers; thence east along said divide or ridge to 
the divide forming the eastern tributaries of John Mule 
creek; thence south to the parallel of 42 [forty-two ] degrees 
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north latitude; thence west tothe Pacific Ocean; thence 
north along the line of the Pacific coast to the-place of 
beginning, be and the same is hereby created and organ- 
ized into a separate county by the name of Curry county. 


Approved October 28, 1872. 


AN ACT to amend an Act entitled ‘An Act to incorporate the town of 
Jacksonville.” 

Be it enacted by the Legislative Assembly of the State of 
Oregon: | 
That Seetion 2 of Article II, of an Act entitled “An 

Act to ineorporaté the town of Jacksonville,” approved 

October 19, 1860, and the amendments thereto, be re- 

pealed, and the following enacted in place thereof. 

Sec. 2. It shall be the duty of the Trustees of the 
town to devise and adopt all such measures, regulations 
and ordinances connected with the police, security, tran- 
quility, cleanliness, improvement and ornament of the 
town, and the public health, prosperity and welfare, and 
the regulation of the finances and public expenditures of 
the town, as shall be expedient, from time to time, and in 
aceordance with this Act and the laws of this State, and 
of the United States; Provided, That the residents of said 
town shal not be exempt from the payment of such road 
taxes as are, or may be imposed by law, upon other resi- 
dents of Jaekson County; And provided further, That 
said town of Jacksonville shall constitute a read district in 
Jackson county, of the following extent, to-wit: The 
roads and streets of said town, and for one mile from the 
corporate limits on each of the county roads leading from 
said town, and the Street Commissioner of said town, 
under the direction of the Trustees, shall collect and apply 
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all road taxes within said road district to the improve- 
ment of roads and streets therein; And provided further, 
That the Trustees shall have power to compel, by ordi- 
nance, the owners of lots to construct and repair sidewalks 
along the streets adjacent to said. lots at the cost of the 
owners thereof; and to provide for selling the lots adja- 
cent to which any such walks may be constructed or 
improvements made, to pay all costs and expenses thereof 
in the same manner as like property is sold on execution, 
under and in pursuance of the laws of this State. 

Suc. 8. That the following Section be added to Article 
LV, to be numbered Section 8: 

Sec. 3. The Board of Trustees shall have power to 
make ordinances to prevent and punish vagrancy and 
disorderly conduct, and to provide rules and regulations 
compelling persons convicted of vagrancy or disorderly 
conduct to work on the streets and public works of the 
town; Provided, That no sentence to hard work on the 
streets or public works ot the town shalt exceed ten days 
for any one conviction. | “A 

SEC. 4. Amend Section 3 of Article IV, by striking 
out 8, and inserting 4. 

Approved October 28, 1872. 


AN ACT to amend an Act entitled ‘‘An Act to authorize the city of 
Portland to open, lay out. and widen streets and alleys, and to ap- 
propriate private property therefor,” approved December 19, 1865. 

Be it enacted by the Legislative Assembly of the State of 
Oregon: f ; 

Seotion 1. That Section four of an Act entitled “An 

Act to authorize the city of Portland to open, lay out and 


widen streets and alleys, and to appropriate private prop- 
° 24 x 
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erty therefor,” approved December 19, 1865, be so amen- 
ded as to read as follows: 


Sec. 4. The Auditor and Clerk of the city shall imme- 
diately, and at least five days before the time assigned for 
such meeting, cause such viewers to be notified of their 
appointment and of the time and place for such meeting, 
and such viewers shall meet at the time and place desig- 
nated and take an oath fuithfully to discharge the duties 
assigned them, and shall then or on any other day to which 
they may adjourn, not exceeding one week, proceed to 
view the proposed street or alley, and to assess and deter- 
mine how much less valuable, if any, lands, tenements, 
hereditaments or premises, or any part thereof through or 
over which or any part of which such street or alley is to 
be laid out, established or widened, will be rendered by 
the laying out, establishing or widening of such street 
or alley; and if several parties have different estates or 
interests in any lots or parts thereof, or any improvements 
thereon, the damages of which each of such persons will 
respectively sustain according to the rules of law in suits 
of partition, and -shall also make a just and equitable es- 
timate and assessment of the value of the benefits and 
advantages of such street or alley so to be laid out, estab- 
lished or widened, as the case may be, to the respective 
owners, lessees and other persons interested in any lands, 
tenements, hereditaments and premises, any part of which 
is required for the opening, laying out, establishing or 
widening of such street or alley, in excess of the damages 
which any such owner, lessee or other person interested, 
will sustain by reason of the opening, laying out, estab- 
lishing or widening of any such street or alley, and of the 


value of the benefit and advantage ot such street or alley 
to the respective owners, lessees or other persons inter- 


SPECIAL LAWS. 187 


ested in any lands, tenements, hereditaments and premises 
not required for the purpose of opening, laying out, estab- 
lishing or widening any such street or alley, but fronting, 
or to front thereon, or being at and within half the distan- 
ces of the next street or alley thereto, and also within one 
hundred feet of the boundary of the street or alley to be 
laid out, established or widened on each side thereof, and 
which the said viewers shall deem to be benefited by 
such street or alley in respect to the respective estate and 
interest of said owners, lessees and other persons respect- 
ively so interested in any lands, tenements, hereditaments 
and premises, and shall report such assessment to the next 
session of the Council. 


The extension of a street shall be deemed the laying 
out of a street within the meaning of this Act. 


Provided, That in case the said city shall, for the-pur- 
pose of straightening any street or alley already laid ont, 
or of straightening the intersection or junction of two or 
more streets or alleys already laid out, lay out or extend 
any street or alley through any block laid off according 
to the official maps of said city, the value of the benefits 
and advantages to be assessed shall not be confined to the 
respective owners, lessees or other persons interested in 
the lands, tenements, hereditaments and premises fronting 
or to front upon the portion of said street or streets, alley 
or alleys Jaid out or extended through such block, but 
shall be assessed to the respective owncrs, lessees or other 
persons interested in any lands, tenements, hereditaments 
and premises fronting or to front upon said street or 
streets, alley or alleys, or any part thereof, and being at 
and within half the distance of the next street or alley 
parallel thereto, and also within one hundred feet of such 
street or streets, alley or alleys, but such assessment and 
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the extension or straightening of said street or streets, 
alley or alleys, shall in all other respects be made accord- 
ing to the provisions of this Act. 


The respective sums so assessed by the said viewers 
upon the owners, lessees, or other parties in interest in the 
lands, tenements, and premises deemed by the said viewers 
to be benefited by the opening, laying out or widening of 
any street or alley, under the provisions of this Act, shall 
be a lien or charge upon the estate and interest of the 
respective owners, lessees, and parties interested in such 
lands, tenements and premises for and on account of which 
the said respective sums shall be assessed by the said view- 
ers upon the said respective owners, lessees or other parties 
interested therein and shall be entered upon the docket 
of City Liens in like manner as assessments for street im- 
provements in said city of Portland; and the said owners, 
lessees, and other persons interested as aforesaid, shall, 
moreover, be respectively and severally liable to pay as- 
sessment, and in case no appeal is taken as to any such 
assessment of benefits, the said assessment shall be paid to 
the Treasurer of the city of Portland within ten days from 
the expiration of the time limited for appeal, or the same 
shall be deemed delinquent, and thereupon, whenever the 
Council so order, shall be collected in hke manner as pro- 
vided for the collection of delinquent taxes by the Act 
incorporating the city of Portland. 


All money arising from such assessment of benefits shall 
be kept in a separate fund and be applicable to the satis- 
faction of the damages assessed to the owners and other 
persons interested in property taken for the purpose of 
laying out, establishing or widening the streets or alleys 
in which such benefits are assessed. 


The liability to pay a tax, except the benefits provided 


c A 
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in this Act to satisfy any such assessment of damage, shall 
not disqualify any person from serving as such viewer. 
Approved October 28, 1872. 


7 


AN ACT to amend an Act entitled an Act to incorporate the town of 
Astoria; passed January 18, 1856. 
Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That Section 1 of Article, IL of’ the Act 
entitled an Act to incorporate the town of Astoria, passed 
January 18, 1856, be amended so as to read as follows: 

Section 1. The government of said town shall be 
vested in a Mayor, six Councilmen, a Recorder, a Mar- 
shal, a ‘Treasurer*and a Commissioner of the Streets and 
Harbor, who shall be qualified electors in the State and 
residents in the town six months next previous to’ any 
election at which they can be eligible to any of the said 
offices. 

Src. 2. That Section 2 of Article II of said Act to 
incorporate the town of Astoria, be amended to read as 
follows: 

Section 2. The Mayor shall have power to call meet- 
ings of the Common -Council, aud shall preside at their 
meetings and give the casting vote in case of a tie. He 
shall, at least once in each year, state to said Council the 
condition, financial and otherwise of the town, and recom- 
mend such measures, for the peace, health, improvement 
and prosperity of the town, as he shall deem expedient. 
It shall be the duty of the Couticilmen to meet in Common 
Council at least once in each month, and to devise and 
adopt all such measures, regulations and ordinances con- 
nected with the police, security, tranquility, cleanliness, 


2 
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improvement aud ornament of the town, and public health, 
prosperity and welfare, and the regulation of the finances 
and public expenditures of the town, as shall be expedient 
from time to time, and in accordance with the town chart, 
[cherter]the laws of this State and the United States. 

Sec. 8. That Section 3 of Article IT of said Act to 
incorporate the town of Astoria, be amended to read as 
follows; 

Section 8. The Recorder shall have all the powers 
and jurisdiction of Justice of the Peace in all civil and 
criminal matters, and in all proeeedings, whether civil or 
criminal, shall be governed by the laws relating to Jus- 
tices of the Peace in this State; he shall also have original 
and exclusive jurisdiction over all violations of town ordi- 
nances and regulations; may examine, hold to bail, fine or 
commit persons found guilty thereof; he shall also per- 
form the duties of Clerk of the Common Council. 

Sec. 4. That Section 4 of Article II of said Act to 
incorporate the town of Astoria, be amended to read as 
follows: 

Section 4. It shall be the duty of the Marshal, in ad- 
dition to the duties prescribed to him by the Common 
Council, to execute and return all processes issued and 
directed to him by the Recorder, or by any legal author- 
ity; he shall attend on the Recorder’s Court and the meet- 
ings of the Common Council; he shall arrest on complaint 
or otherwise all persons found guilty of a breach of the 
peace, or of a violation of the town ordinances, and bring 
them for trial before the Recorder, and he shall bea con- 
servator of the peace generally, and be tax collector. 

Suc. 5. That Section 1 of Article III of said Act to, 
incorporate the town of Astoria, be amended to read as 
follows: 


= 
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Section 1. A general electioa for the officers provided 
for in this Act, shall be held on the first Monday ai Au- 
gust of each year. 

Sec. 6. That Section Two, of Article Three, of said Act, 
to incorporate the town of Astoria, be amended to read as 
follows: ! 4 

Section 2. It shall be the duty of the Common Council 
to order all elections, to designate the place of holding the 
same, to give at least ten days’ notice thereof, and to ap- 
point Judges of the Elections. The elections shall be 
conducted according to the provisions of the laws reg ula- 
ting elections of this State. If any Judge shall fail to at- 
tendat the proper hour an election for which he shall have 
heen appointed, the electors present may appoint one’ in 
his stead. The returns of all elections shall be made to 
the Recorder, who shall examine the same and declare the 
result thereof, and give certificates of election to the per- 
sons having a plurality of votes, which certificate shall be 
issued within five days after the election: 


Sec. 7. That Section Three, of Article Thrée, of said 
Act, to incorporate the town of Astoria, be amended to 
read as follows: 


t 


Section 3. In all elections under this Act the voters shall 
vote by ballot, and at the time and place or places desig- 
nated by the Common Council; but no election shall be 
held in a grocery or in any other place where intoxicating 
liquors are vended. 

Sec. 8. That Section One, of Article Four, of said Act, 
to incorporate the town of Astoria, be amended to read as 
follows: 

Section 1. The Common Councilshall assemble ten days 
after their election. They shall choose one of their num- 
ber Chairman at such times as the Mayor may be absent, 
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aud shall fix the time and place of holding their stated 
meetings, and may be convened by the Mayor at any 
time. A majority of the members of the Common Coun- 
cil shall constitute a quorum to do business, but a smaller 
number may adjourn from time to time and compel the 
attendance of absent members in such manner and under 
such penalties as the Common Council may have 
previously prescribed. They shall judge of the qualifica- 
tions, election and returns of their own members. They 
may prescribe rules for their own proceedings; punish any 
member or other person for disorderly conduct in their 
presence at any meeting of the Common Council, and 
with the concurrence of four-fifths of all the members 
elected to the Common Council may expel any member; 
they shall keep a journal of their proceedings, and at the 
desire of any member shall cause the yeas and nays to be 
taken on any question before them and entered on the 
journal, and these proceedings shall be public. Before 
entering upon the discharge of their duties each Council- 
man and officer shall take an oath to faithfully discharge 
the duties of his office, to support the Constitution of this 
State, and the Charter and Ordinances of the town of 
Astoria. The Recorder, Marshal, Treasurer and Commis- 
sioner of the streets shall also give bonds to the satisfac- 
tion of the Common Council for the faithful discharge of 
their duties. For the purpose of a quorum the Mayor 
shall be considered a member of the Common Council. 


Sec. 9. ThatSection Two of Article Four, of said Act 
to incorporate the town of Astoria, be amended to read 
as tollows: 

Section 2. The Common Council shall have power 
within the limits of the town of Astoria: 


1. To make by-laws and ordinances not repugnant to 
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the laws of this State, or to the laws of the United States. 

2. To levy and collect taxes, not to exceed five mills 
per cent. per annum, upon all property made taxable by 
law for county and State purposes. 

3.- To make regulations to prevent and remove 
nuisances; to prevent the introduction of contagious and 
other diseases into the town, and to secure the general 
health of the inhabitants. 

4. To license, tax and regulate, auctioneers, taverns, 
ordinaries, drays, hacks, wagons, hawkers, peddlers, 
brokers, pawnbrokers, and money changers. 

5. To license, tax, regulate, restrain, suppress and pro- 
hibit theatrical and other exhibitions, shows and amuse- 
ments, bar-rooms, groceries, tippling-houses, gaming and 
gambling houses, billiard tables, bowling alleys, and to 
suppress houses of ill-fame and bawdy houses; Provided, 
That no person or party having paid a license to the town 
for carrying on any business or traffic named in the fourth 
and fifth clauses above, shall be compelled to pay license 
to the county or State for the same business. 

6. To regulate the storage of gunpowder, tar, pitch, 
rosin, and all other combustible materials, and the use of 
candles, lamps, and other lights, in stores, shops, stables, 
and other places; to prevent, remove and secure, any fire- 
place, stove, chimney, oven or boiler, or other apparatus 
which may be dangerous in causing fires, and to provide 
for the prevention and extinguishment of fires. 

T. To provide a work house, and a house of correction, 
for the reception of vagrants and vicious persons, and to 
prescribe rules and regulations for the government 
_ thereof. H 
8. To.establish and regulate the graces of the streets, 


and to define and fix the boundaries of the streets with 
i 25 
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proper monuments; to remove all obstructions from the 
public highways, streets below and above high tide mark, 
side and cross walks, and provide for the construction, 
repair and clearing of the same, and of the gutters and 
sewers. 

9. To erect, repair and regulate public wharves and 
docks, and to fix the rates of wharfage and dockage 
thereof, and:-to regulate the erection and repairs of private 
wharves. 

10. To appropriate money for any item of town expen- 
diture, and to provide for the payment of the debts and 
expenses of the town. 

11. To prevent and restrain any riot, noise, disturb- 
ance or disorderly assemblage, in any street, house or 
place, in the town. 

12. To improve, [impose,] collect and appropriate, 
fines, forfeitures and penalties, for the breach of any ordi- 
nance, and provide for the punishment of breaches of the 
town ordinances; but no fine to exceed one hundred dol- 
lars shall be imposed, and no offender shall be imprisoned 
for a longer time than ten days for any breach of the 
town ordinances. 

13. To provide for the collection and disbursing of all 
moneys to which the town is or may become entitled by 
law, or which may be assessed or authorized to be col- 
lected for town purposes within said town. 

14. To provide for the prevention and removal of 
obstructions in the Columbia River, within the limits of 
said town, and against the throwing of ballast or other 
obstructions therein, and to compel persons who shall 
have caused obstructions therein, to remove the same. 

15. To provide for the working of the county road tax 
within the limits of the town upon the streets and public 
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ways thereof, under the supervision of the Commissioner 
of the streets and harbor; and said Commissioner shall 
have power to enforce the performance of such road-tax 
after the manner provided by law for County Road Super- 
visors. l 
16. To choose and employ a Town Attorney and Town 
Surveyor, and such night and day watchmen as may seem 
necessary. ! 

Sec. 10. That Section three, of Article four of said 
Act to incorporate the town of Astoria be amended to 
read as follows: l 

Sec. 3. Every ordinance and regulation to be effective 
shall be passed by a vote of a majority of all the mem- 
bers elected to the Common Council, and the vote shalf 
be by yeas and nays, and the names of the members voting 
for or against every ordinance regulation shall be entered. 
on the Journal. 

Sec. 11. That Section one, of Article six, of said Act 
to incorporate the town of Astoria be amended to read as. 
follows: , l 

Section 1. The Councilmen elected under this Act 
shall hold their office for three years, and until their. suc- 
cessors are elected and qualified; but all other officers one- 
year, and until their successors are duly qualified. The 
term ot office to commence ten days after the general elec-. 
tion; Provided, That persons elected -to fill vacancies shall, 
hold out the unexpired term of the office to which they ` 
shall be elected, and until their successors are qualified. 


Sec. 12. That Section four, of Article six, of said Act 
to incorporate the town of Astoria, be amended to read as. 
follows: 

Sec. 4. -The Common Council shall have power to levy 
and collect taxes exceeding five mills per cent if an ordin- 
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ance or bill for that purpose be first submitted to the 


.. owners of the taxable property of the town after ten day’s 


notice of the time and place of such voting, and if a ma- 
jority of such voters shall vote in favor of such tax. 


Sec. 18. That Section Five, of Article Six, of said 
Act, to incorporate the town of Astoria, be amended to 
read as follows: 


Sec. 5. The Common Council may order the opening, 
improvement, repair and construction of streets, side and 
cross walks, and public ways, and establish or alter the 
grade of any street after giving ten days’ public notice of 
the proposed opening, improvement, repair, construction 
or grade of streets, side and cross-walks, and public ways. 
The improvement, repair and construction of all streets, 
side and cross walks, and public ways, and construction of 
sewers shall be made and paid for by the land or lot hold- 
ers, whose land or lots front upon such streets, walks, ways 
and sewers in the proportion of the frontage of the re- 
spective lots; Provided, That no lot holder shall be com- 
pelled to grade, construct or improve any street, side or 
eross-walks or public way, if a remonstrance against the 
proposed improvement signed by the owners of two-thirds 
of the frontage along the street to be so graded, con- 
structed or improved be filed with the Recorder within 
ten days after notice is first given of the proped [| pro- 
posed] improvement; Provided, ‘That if a petition signed 
by the owners of two-thirds of the frontage on any street 
or portion of street be filed with the Recorder, asking for 
the improvement of such street or portion of street, the 
ten days’ notice of such improvement shall not-be given. 
Necessary,repairs in the streets and in the side or cross- 
walks, and in the sewers, may be made at the expense of 
the property fronting upon such portion needing repairs 
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without the ten days’ notice above provided for, and all 
such repairs shall be immediately made by the Street 
Commissioner, and the expense assessed and collected off 
of the adjoining property, unless the property holders shall 
make such repairs within twenty-four hours after notice 
given to lim or the person oceupying the land by the 
Street Commissioner. When any improvement of astreet 
or the laying of a sewer is ordered, the Street Commis- 
sioner shall immediately write [invite] proposals for 
making the same, in accordance with ordinance provided, 
which proposals shall be opened in the presence of a ma-- 
jority of the Street Committee, and the contract be - 
awarded by him to the lowest responsible bidder. Upon 
the sealing of the contract, the Recorder shall assess 
against each lot the contract price for the improvement in 
front of said lot, which assessment shall become due upon 
the acceptance of the work by the Committee on Streets, 
and be collected by the Town Marshal after the manner 
of collecting other taxes. The amount of such assessment 
shall also be declared by ordinance immediately after 
making the contracts. 

Sec. 14. That Section Hight, of Article Six, of said 
Act, to incorporate the town of Astoria, be amended to 
read as follows: 


Dec. 8. The fiscal year of the town government shall 
terminate on the thirty-first day of July of each year. 


Sec. 15. That the following Sections beand are hereby 
added to said Act to incorporate the town of Astoria. 
That all voters for the election of town officers in the 
town of Astoria shall have, in addition to the necessary 
qualifications for a voter under the laws of the State, a 
bona fide residence of ninety days within the incorporate 
limits of the town. 
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Sec. 16. That to save the unnecessary expense of hold- 
ing two elections, the term of office of the present officers. 
of the town shall be and is hereby extended till the elec- 
tion of their successors at the general election to be held 
on the first Monday in August, A. D. 1878. At said 
election there shall be chosem one Mayor, six Couneilmen, 
one Recorder, Treasurer, Marshal and Commissioner of 
the Streets and Harbor. On the first assembling of the 
newly elected Councilmen and the organization of the 
Common Council, after the election of 1873, the Common 
Council shall proceed by lot to divide their members into 
three-classes of two members each. The term of office 
of the first class shall expire in one year, the second in 
two years, and the third at the end of the full term of 
three years. i 

‘Szc. 17. That no action, ‘cause, proceeding or order 
now begun but not yet completed, shall abate by reason 
of the provisions of this Act; but all laws or parts of laws. 
inconsistent with this. Act are hereby repealed. 

Approved October 29, 1872. 
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AN ACT to amend an Act entitled “An Act to incorporate the city of 
Portland,” approved October 14, 1864, and the Acts amendatory 
thereof. 

Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That Section Hight of an Aet entitled “An 


Act to incorporate the city of Portland,” approved Oeto- 


- ber 14, 1864, as amended by an Act approved October 21, 


1870, be amended so as to read as follows: : 
Sec. 8. There shall be elected as hereinafter provided, 
a Treasurer, Assessor, Auditor, Attorney, Superintendent 
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of Streets and Surveyor, who shall be officers of this mu- 
nicipal corporation. 

The Treasurer and Assessor shall be elected for two 
years by the qualified voters of this corporation ‘as herein- 
after provided, and shall hold their offices until their suc- 
cessors are elected and qualified; ‘and the Attorney, Sur- 
yeyor, Superintendent of Streets and Auditor shall be 
elected by the Common Council, the votes of a majority 
of all the members then constituting the Council being 
necessary to elect, and they shall hold their offices for one 
year, or until their successors. are elected and qualified, 
liable, however, to be removed at any time by the Mayor 
and Council for misfeasance, inattention or incompetentcy. 

Suc. 2. That Section Sixty-one (61) of said Act be so 
amended as to read as follows: 

Sec. 61. The Superintendent of Streets shall keep an 
office at some convenient place, to be designated by the 
Common Council, which shall be kept open for business 
on all ordinary business days. He shall keep himself in- 
formed of the condition of all public streets, highways, 
biidges, sewers, street lamps, parks and grounds, and 
shall_have the supervision of all work done for the im- 
proyement, construction and repairs thereof, whether such 
work be done by contract or by or at the expense of the 
owners of the adjacent property; he shall: see that the 
provisions of all laws, ordinanees and regulations relating 
to the public streets and property herein designated are 
strictly enforced; and no claim for work, as herein speci- 
fied, shall be allowed or paid out of the City Treasury 
without the certificate of the Superintendent that said 
work has been done to his satisfaction; Provided, That 
any contractor feeling himself aggrieved by the deter- 


mination of the Superintendent of Streets, may appeal to 
the Common Council. 
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The Street Superintendent shall keep proper records of 
all matters relating to the business of his office, and report 
to the: Common Council from time to time such sugges- 
tions and recommendations as to matters connected with 
his department, with plans and estimates of the cost of 
improvements, as he may deem expedient, and perform 
such other duties as may be required of him by ordinance. 
He may appoint one or more deputies, who shall have all 
the powers, and perform any or all the duties of the Su- 


perintendent, under his direction, except the aceeptance 


\ 


or approval of work done; the number of deputies and 
their compensation to be fixed by the Common Council. 
All ordinances now in force, the enforcement of the pro- 
visions whereof are incumbent upon the Street Commis- 
sioner, shall be executed and enforced by the Superintend- 
ent of Streets, until altered, repealed or amended by the 
Common Couneil; and the Street Commissioner shall con- 
tinue to act in the discharge of his duties under said or- 
dinances, and shall perform all the duties required of. 
the Superintendent of Streets under this Act until the 
election and qualification of a Superintendent of Streets, 
when the office of Street Commissioner thall be deemed 
abolished. 


Sec. 3. That Section one hundred and one of said Act 
be amended so as to read as follows: 


Sec. 101. The Council must provide by ordinance for 
the time and manner of doing the work on any proposed 
improvement, subject only to the following restrictions, 
viz: 


After proper notice, the work must be let to the lowest 
responsible bidder, for either the whole work necessary to 


-eomplete the proposed improvement, or for such sub-divis- 


ion thereof as will materially conflict with the completion of 


I 
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the remaining portions, but no bid for a fractional part of 
any class of work chargeable to any block fronting upon 
the street to be improved shall be received, and a bid by 
the owner or owners of two-thirds of the property in a 
block fronting on a street proposed to be improved must 
be accepted [excepted]; 


Provided, The same is as low as any other bid, and that 
the work can be so sub-divided without injury to the 
owners of adjacent or other property. 

The Council may provide for the rejection of any or all 
bids when deemed unreasonable, and that the bid of any 
person who has before bid or contracted for such work and 
been delinquent therein shall not be received. 

The Council may provide for taking security by bond 
for the faithful performance of any contract let under its 
authority, and the provisions thereof may be enforced by 
an action in the name of the city of Portland. 

Sec. 4. That Section one hundred and six (106) of said 


Act, as amended by an Act approved October 21, 1870, 
be so amended as to read as follows: 


Sec. 106. The Council shall have power to lay down all 
necessary sewers and drains, and cause the same to be 
assessed on the property directly benefited by such drain 
or sewer, but the mode of apportioning estimated cost of 
improvement of streets, prescribed in Sections 97 and 98 
of Chapter VIIL, of this Act, shall not apply to the con- 
struction of such sewers or drains, and when the Council 
shall direct the same to be assessed on the property di- 
rectly benefited, such expense shall in every other respect 
be assessed and collected in the same manner as is pro- 
vided in cases of street improvements; Provided, That the 
Council may, at its discretion, appoint three disinterested 
persons to es and determine the proportionate share 
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of the cost of such sewer or drain to be assessed to the 
several owners of the property benefited thereby. 

Sec. 6. That Section sixty-seven (67) of said Act be 
so amended as to read as follows: 

Sec. 67. The Auditor’s name of office, whether ie 
as Auditor or Clerk of the Council, is Auditor and Clerk 
of the City of Portland. 

It is bis duty under the direction of the Council, to 
keep a fair and correct journal of its proceedings, and to 
file and keep all papers and books connected with the 
business of the Council. 

He may have a deputy, to be appointed py him in 
writing, and to continue during his pleasure. Such deputy 
shall have the power to perform any Act or duty required 
of his principal, and his principal is responsible for his 
conduct. l 

Sec. 6. Inasmrch as there is an urgent necessity for 
the construction of certain sewers and other improvements 
before the commencement of the rainy season, this Act 
shall take effect and be in force from and after its passage 

Approved October 29, 1872. 


AN ACT to incorporate the city of Junction, in Lane county. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Szctioy 1. That the inhabitants of the town of Junc- 
tion City, Lane county, Oregon, and their successors, 
within the metes and bounds hereinafter prescribed, are 
hereby established and declared a body corporate under 
the name of Junction City, and as such have the right to 
sue and be sued, defend and be defended, in any of the 
Courts of this State, to hold real and personal property, to 
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sell or otherwise dispose of the same for the’ common 
benefit, to borrow and loan money, to have and use a seal 
and to alter the came at pleasure. 

Suc. 2. The corporate limits of said Junction City 
shall be as follows, to wit: Commencing at a point 1,155 
feet east southwest corner of section 82, township 15 south, 
range 4 west; thence north one-half mile; thence west 
1,155 feet; thence north one-half mile, to the northwest 
corner of section 82; thence east one-half a mile; thence 
south half a mile; thence east one-fourth of a mile; thence 
south one-half a mile, to south line of section 82; thence 
west to place of beginning. 

Seo. 8. There shall be elected, as hereinafter provided, 
a Board of Five Trustees, a Recorder, a Marshal and 
Treasurer, who shall each hold their respective offices tor 
the term of one year or until their successors are elected 
and qualified. 

Suc. 4. The qualification of an elector shall be thirty 
days’ residence within the limits of the corporation, and 
they shall pay taxes other than road tax; and no elector 
shall be eligible to office who has not been a resident of 
the city six months immediately preceding such election. 

Suc. 5. All officers authorized by this charter shall be 
elected annually on the first Monday in November in each 
year, except as hereinafter provided. 


Sec. 6. The Board of Trustees shall advertise every 
election held under this charter by posting notices in three 
public places withim said limits six days prior thereto, and 
shall appoint Judges therefor, who shall choose their own 
clerks; and said election shall be conducted under the 
laws of the State, except as otherwise provided for. 


Src. T. The returns’ of said election shall be made to 
the Board of Trustees, who shall, without delay, publicly 


wee reenter occa 


204 SPECIAL LAWS. 


canvass the same and declare the result, and issue certifi- 
cates to those persons thus entitled. 

Src. 8. The term of the officers elected: under this 
charter shall commence on the day after the date of their 
election; and before entering upon the duties of their 
offices, each shall file with the Recorder, as Clerk of the 
Board of Trustees, an oath that they will well and faith- 
fully perform the duties required of them by law. 


Sec. 9. The Recorder, Marshal and Treasurer, shall 
each give a bond in the sum of one thousand dollars, 
($1,000,) for the faithful performance of their duties, 
which bonds must be approved by the Board of Trustees; 
and said bonds may be increased at any time by order of 
the said Board. 

Sec. 10. The Board of Trustees shall hold their first 
meeting on the eighth day of November, 1872, and elect 
one of their number Chairman, who shall preside at all 
their meetings; aud a majority of said Board shall consti- 
tute a quorum to do business. 


Sec. 11. This Board shall have power and authority, 
within the city limits, to make by-laws and ordinances not 
in conflict with the laws of the State or of the United 
States, and necessary provisions for enforcing the same; to 
assess and collect taxes upon the taxable property within 
the corporate limits; Provided, Said taxes shall not ex- 
ceed three mills per annum; to tax and license mercantile 
and business houses, taverns, eating-houses, bar-rooms, 
liquor, billiard and bowling-saloons, auctioneers, peddlars, 
brokers, theaters, circuses and transient showmen, or ex- 
hibitors for public amusement, and also the the different 
branches of business which, in their judgment, should be 
licensed under this Charter. All citizens within the cor- 
porate limits of this Charter shall be exempt from any 
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vounty license which now is, or m> be, imposed by the 
General Laws of this State; Provided, No city license 
shall be less than is now prescribed by the Statutes of this 
State; to provide for the restraint, employment and sup-, 
port of vagrants, and provide for the care and comfort of 
paupers; to build a City Jail; provide means for pro- 
tection against fire, and to provide and maintain police 
when necessary ; to build sidewalks and sewers and repair 
the same; to prevent domestic animals from running at 
large within the city limits; to prevent and restrain riot, — 
disturbance, noise, obscene and profane language, drunken 
or disorderly conduct at any time or place within the cor- 
porate limits; to impose, collect and appropriate fines and 
penalties for the breach of any ordinance; Provided, No 
fine shall exceed two hundred dollars or imprisonment in 
the City Jail thirty days; to provide for the collection and 
disbursing of moneys which may be assessed or authorized 
to be collected; to issue warrants, and levy on real or per- 
sonal property of delinquent tax payers, and cause the © 
same to be sold under such rules and regulations as they 
may prescribe. 

Sec. 12. The Marshal shall be ex-officio Tax Collector, 
pay over to the Treasurer all moneys collected by him, 
and take his receipt therefor, and shall make quarterly 
settlements with the Board for the same. The Marshal 
shall attend all the meetings of the Board of Trustees, and 
attend the Recorder’s Court; shall execute all processes 
delivered to hım, and perform such other duties as the 
Board may direct; said Marshal shall be entitled to the 
same fees as are now provided by law for constables. 


Sec. 18. The Treasurer shall safely keep all moneys, » 


coming into his hands, and disburse it on order of the 
Board of Trustees, with whom he will make quarterly 


206 SPECIAL LAWS. 


Am apt ete ee yee open eet nanan e aa senna renters NA te lnm tl De 


settlements. The Treasurer shall receive for his services, 
one per cent. on all moneys coming into his hands, and a 
like amount on all moneys disbursed by him. 

Sec. 14. The Recorder shall have the jurisdiction of a 
Justice of the Peace in civil and criminal proceeding, and 
his court shall be governed, as far as applicable, by the 


general laws under which Justices’ Courts are now held.’ 


The Recorder shall be ex-officio City Auditor and Clerk 
of the Board of Trustees, and shall receive the same fees 
as are provided by law for a Justice of the Peace. 

Src. 15. Within five days after the passage of any or- 
dinance, copies thereof shall be posted in three public 
places within the city limits, and all such ordinances shall 
take eflect within five days after such notices are posted. 

Suc. 16. The said corporation shall not create any 
debts or liabilities, the aggregate of which shall exceed 
two thousand dollars. 

Seo. 17. Within ten days after the passage of this Act, 
the Clerk of Lane County shall give notice that there 
shall be an election held for the election of officers pro- 
vided in this Charter; said notices shall be given by post- 
ing in three, public places within the corporate limits at 
least five days before said election. He shall also appoint 
three suitable persons for Judges, and furnish poll books. 
Said election to be held as near as may be in conformity 
with the Election Laws of the State. The returns of said 
election shall be made to the Clerk of the county, who 
shall, with the aid of a Justice of the Peace, open, can- 
vass the same, and declare the result, and issue Certificates 
of Election to those persons having the highest number 
of votes for City Officers, who shall qualify within five 
days thereafter and enter upon their duties. 

Sec. 18. The officers thus elected shall qualify before 
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the County Clerk in the manner eran waki for offi- 
cers elected at a general election to qualify before a Re- 
corder or Board of Trustees. 

Sec. 19. The Legislature of Oregon may annul or re- 
peal or amend this Act, whenever a majority of the citi- 
zens petition therefor. 

Suc. 20. At the election heretofore provided the ques- 
tion of charter or no charter may be submitted to the 
legal voters, and if a majority vote to adopt said charter, 
then this Act to be in full force and effect, otherwise, null 
and void. 

Src. 21. This Act to take effect from the day of its 
Approval by the Governor. 

Approved October | 29, 1872. 
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Senate Joint Resolution No. 2. 


Resolved. by the Senate, the House concurring: 

That there be a Committee of Two on the part of the 
Nenate and a like Committee on the part of the House, to 
report Joint Rules for the government of the two Houses.. 

— by the Senate, September 13, 1872. 

JAMES D. FAY, ~ 
President of the Senate. 
Concurred in by the House, September 13, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
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Senate Joint Resolution No. 3. 


Resolved by the Senate, the House concurring: 

That the Secretary of State be required to furnish the 
members of each House with a-copy, each, of the Journals 
and Laws of the last session, and also of the Code, Laws. 
of 1865, Laws of 1866, Laws of 1868, and Laws of 1870. 

Adopted by the Senate September 13, 1872. 

JAMES D. FAY, 
President of the Senate. 
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Concurred in by the House September 138, 1872. 
RUFUS MALLORY, 
Speaker of the House. 


& 


Senate Joint Resolution No. 4. 


Resolved by the Senate, the House concurring: 

That the two Houses of the Legislative Assembly meet, 
in Joint Convention, in the hall of the House of Represen- 
tatives, at 2 o’clock this afternoon, to receive the bien- 
nial message of the Governor. 

Adopted by the Senate September 13, 1872. 

JAMES D. FAY, 
. President of the Senate. 

Concurred in by the House September 18, 1872. 
RUFUS MALLORY, 

Speaker of the House. 
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Senate Joint Resolution No. 5. 


s 


Resolved by the Senate, the House concurring: 

That a Joint Committee composed of two from the 
Senate and three from the House, be appointed to com- 
pute the number of miles traveled by each member of 
this Legislative Assembly to attend the present session, 
and report the same to the respective Houses as soon as 
practicable; and | 

Resolved further, That in drawing his warrants upon 
the Treasurer for mileage of said members, the Secretary 
of State shall be governed by the computation of said 
Committee. 
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Adopted by the Senate September 15, 1872. : 
JAMES D. FAY, 
President of the Senate. 
Concurred in by the House September 16, 1872. 
RUFUS MALLORY, 
Speaker of the House. 


Senate Joint Resolution No. 7. 


Resolved by the Senate, the House concurring: 
. That so much of the Governor’s Message as refers to 
the canal and locks at the Falls of the Willamette river, 
be referred to a Joint Special Committee consisting of two 
members of the Senate, and three on the part’ of the 
House, with instructions to proceed to the Falls and ex- 
amine and report on the character of the work. 

Adopted by the Senate, September 19, 1872. 


President of the Seaate. 
Concurred in by the House, September 10, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
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Senate Joint Resolution No. 8. 


Resolved by the Senate, the House concurring: 
That the Joint Committee on Public Buildings, be, and 
they are hereby, requested to examine the books, papers 
and accounts of the Superintendent of the Penitentiary. 
ee by the Senate, September 20, 1872. 
JAMES D. FAY, 
President of the Senate. 
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“Coneurréd | in iby the House, September 20, 1872. 
RUFUS MALLORY, 
Speaker of the Ilouse. 


Senate Joint Resolution No. 9. 


Resolved by the Senate, the House concurring: 

That the Joint Committee on Commerce, in investiga- 
ting thé matter referred to the Committee in relation to 
the management of the tug-boat at the mouth of the Co- 
lumbia river, be and they are hereby empowered to 
administer oaths to witnesses and to employ a clerk. 

Adopted by the Senate, September 25, 1872. 

JAMES D. FAY, 
President of the Senate. 
Concurred in by the House, September 25, 1872. 
RUFUS MALLORY, 
Speaker of the House. 


Senate Joint Resolution No. 10. 


Requesting the Governor to furnish information in regard 
to selections, sales, and expenses of surveying swamp 
lands. | 

Resolved by the Senate and House of Poentie of 
ihe State of Oregon: 

That the Governor of Oregon be and he is hereby 
respectfully requested to furnish, for the use of the respec- 
tive Houses, all information in his possession (whieh may 
be communicated consistently with the public interest,) 
in relation to the survey and sale of swamp lands belong- 
ing to the State of Oregon, and, more particularly, a 
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_ statement of the amount of such lands selected.and sold, 
to whom sold, the amount received on account of such 
sales, the amounts paid out for expenses of surveying and ` 
selecting said lands, and the amount now in the treasury 
belonging to said funds; also, specifying the fund from 
which said expenses have been paid; also, a list of appli- 
cations to purchase such lands. | 
Adopted by the Senate September 28, 1872. ~ 
JAMES D. FAY, 
President of the Senate. 
ee in by the House September 28, 1872. 
RUFUS MALLORY, 
Speaker of the House. 


Senate Joint Resolution No. U1. 


Be it resolved by the Senate, the House concurring: 

That the Joint Committee on Printing of the two 
Ifouses, be, and they are hereby, authorized and instructed 
to examine the said several charges and report the facts to 
the two Houses; and also to examine and report whether 
or not the Publie Printing, done for the State, since 1862 
has been done and performed according to law, and 
whether or not the charges made therefor were greater 
than allowed by law. That said Joint Committee report 
abill, reducing the compensation allowed by law to the 
State Printer, twenty-five per cent. That said Committee 
have power to send for persons and papers, to-administer 
oaths, and should the Committee deem it necessary to 
employ a clerk, 

Adopted by the Senate, September 28, 1872. 

JAMES D. FAY, 
President of the Senate. 
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Coneurred in by the House, September 80, £872. 
RUFUS MALLORY, 
Speaker of the House. 


Senate Joint Resolution No. 12. 


Resolved by the Senate and House of Representatives of 
the State of Oregon,a majority of all the Members elected 
to each House concurring: 

That the following Article, as an amendment to the 
Constitution of the State of Oregon, be proposed and re- 
ferred to the next Legislative Assembly, and if the same 
shall be concurred in by a majority of all the members 
elected to each House thereof and shall afterward be rat- 
ified by a majority of the electors of the State, then the 
same shall, to all intents and purposes, be a part of the 
Constitution of the State of Oregon. 

ARTICLE 1. The Governor of the State shall reeeive 
an annual salary of two thousand and five hundred dollars; 
the Secretary of State shall receive an annual salary of 
two thousand dollars; the Treasurer of State shall receive 
an annual salary of two thousand dollars; the Judges of 
the Supreme Court shall receive each an annual salary of 
three thousand dollars; the Circuit Judges shall each re- 
ceive an annual salary of three thousand dollars. No 
officer above named shall receive any fees or perquisites 
whatever, for the performance of any duty eonnected with 
their respective offices. 
` Adopted by the Senate, October 10, 1872. 

JAMES D. FAY, 
President of the Senate. 

Concurred in by the House, Oetober 23, 1872. 

i RUFUS MALLORY, 
Speaker of the House. 
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Senate Joint Resolution No. 13. 


Resolved by the Senate, and House of Representatives of 
the State of Oregon: E 
That the following Article as an amendment to the 

Constitution ofthe State of Oregon, be proposed and referred 

to the next Legislative Assembly, and if the same shall 

be concurred in by a majority of all the members elected 
to each House thereof, and shall afterward be ratified by 

a majority of the electors of the State, then the same shall, 

to al] intents and purposes, be a part of the Constitution of 

the State of Oregon. 

ARTICLE 1. The Legislative Assembly may at any time 
provide for the election of Supreme and Circuit Judges 
in distinct [classes.] The Supreme Judges, when elected 
in a distinct class, shall consist of three Justices, no two of . 
whom shall reside in the same Judicial District, and who 
shall not perform Circuit duty. The Circuit Judges shall 
consist of such number of Judges as may be Ci 
by law. 

Adopted by the Senate October 10, 1872. 

JAMES D. FAY, 
President of the Senate. | 

Concurred in by the House, October 23, 1872. 

RUFUS MALLORY, 
Speaker of the House. 
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petals Joint Resolution No. 15. 


Resolved by the Se nik and House of Representatives of 
the State of Oregon, a majority of all the members elected 
to each House concurring: 


That the following Article as an amendment to the Con- 
f 28 
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stitution of the State of Oregon be proposed and referred 
to the next Legislative Assembly; and if the same shall 
be concurred in by a majority of all the members elected 
to each House thereof, and shall afterward be ratified by 
a majority of the electors of the State, then the same 
shall, to all intents and purposes, be a part of the Constitu- 
tion of the State of Oregon: 

ARTICLE 1. That Section One of Article Twelve of the 
Constitution of the State of Oregon be, and the same is 
hereby abrogated, and in lieu thereof, it shall be the duty 
of the Legislative- Assembly to provide, by law, for the- 
letting of the public printing to the lowest responsible 
bidder. 

Adopted by the Senate, October 10, 1872. 

JAMES D. FAY, 
. President of the Senate. 

Concurred in by the House, October 28, 1872. 

RUFUS MALLORY, 


Speaker of the House. 


Senate Joint Resolution No. 16. 


Resolved by the Senate and House of Representatives of 
the State of Oregon, a majority of all the members 
elected to each House concurring: 

That the following Article, as an amendment to the 
Constitution of the State of Oregon, be proposed and 
referred to the next Legislative Assembly; and if the 
same shall be concurred in by a majority of all the mem- 
bers elected to each House thereof, and shall afterward be 
ratified by a majority of the electors of the State, then 
the same shall, to all intents and purposes, be a part of the 


Constitution of the State of Oregon. 
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ARTICLE I. The members of the Legislative-Assembly 
shall be entitled to receive for their services in attending 
a general or special session of the Legislature, five dollars 
per day; and they shall, also, be entitled to three dollars 
for every twenty miles they shall travel in going to, and 
returning from the place ot meeting, on. the most usual 
traveled route. The presiding officer of each branch of 
the Legislature shall receive seven dollars per day for 
their services during a general or special session. No 
general session of the Legislature shall exceed ninety 
days, and no special session shall exceed thirty days. 

Adopted by the Senate October 10, 1872. 

JAMES D. FAY, 
President of the Senate. 

Coneurred in by the House October 23, 1872. 

RUFUS MALLORY, 
Speaker of the House. 


Senate Joint Resolution No. 18. 


Resolved by the Senate, the House concurring: 
That the Governor be, and he is hereby, authorized and 
requested to appoint three Commissioners, who, without 


compensation to themselves or expense to the State, shall, 


represent the State of Oregon at the International Expo- 
sition to be held in the city of Vienna during the year 
eighteen hundred and seventy-three. The duty of said 
Commissioners shall be, to facilitate, so far as practicable, 
the exhibition at said Exposition by citizens of Oregon of 
any of the products or manufactures of the State. 
eis by the Senate, October 12, 1872. 
JAMES D. FAY, 
President of the Senate. 
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Concurred in by the House, October 14, 1872. 
RUFUS MALLORY, 
Speaker of the House. 


ee 


Senate Joint Resolution No. 23. 


In reference to the swamp and overflowed lands of the 
State of Oregon: 

Whereas, By various Acts of Congress, the Govern- 
ment of the United States has granted to the State of Or- 
egon, all the swamp and overflowed lands within her lim- 
its, subject to the exceptions in said Acts made; and, 

Whereas, Under an Act of the Legislative Assembly of 
the State of Oregon entitled “An Act providing for the 
selection and sale of the swamp and overflowed lands be- 
longing to the State of Oregon,’’ approved October 26, 
1870, the authorities of this State have selected, surveyed 
and approved a large amount of said lands, and are still 
engaged in executing the provisions of said Act; and, 

Whereas, The Legislative Assembly of the State of 
Oregon at its present session, has passed various Acts 
making appropriations from the proceeds of the sales of 
said lands for various objects of public utility; and, 

Whereas, Further action on the part of the General 
Government is necessary to complete the title of this State 
~ to the said lands; therefore, 

Be it resolved by the Legislative Assembly of the State of 

Oregon: 

That our Senators in Congress are instructed, and our 
Representative requested to use their influence tọ'secure 
such action on the part of Congress, or the Land Depart- 
ment of the United States, as may be necessary toa speedy 
completion and confirmation of the title of this State to 


~ 
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the swamp and overflowed lands to which this State is en- 
titled under said Acts of Congress, and the issuance of a 
patent for the same at as early a day as practicable. 

And further, where swamp and overflowed lands within 
the limits of this State have, subsequent to the passage of 
the Act of Congress entitled “An Act to extend the pro- 
visions of ‘An Act to enable the State of Arkansas and 
other States to reclaim the swamp lands within their 
limits,’ to Minnesota and Oregon, and for other purposes,’ 
approved March 12, 1860, been sold or otherwise disposed 
of by the United States, our said Senators are instructed 
and our Representative requested to take such action as 
will secure to this State other lands to an equal amount in 
lieu of the swamp and overflowed lands so disposed of. 

Adopted by the Senate, October 18,.1872. 

JAMES D. FAY, 
President of the Senate. 

Concurred in by the House, October 22, 1872. 

RUFUS MALLORY, 
Speaker of the House; 


Senate Joint Resolution No. 25. 


Resolved by the Senate, the House concurring: : 

That the Committee of Ways and Means of both Houses 
be, and they are hereby instructed.to report to their res- 
pective Houses, the per diem of the several Clerks of the 
Legislative Assembly of this session, and with leave to 
report at any time. 

Adopted by the Senate October 17, 1872. 

JAMES D. FAY, 
President of the Senate. 
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Concurred in by the House October 21, 1872. 
RUFUS MALLORY, 


Speaker of the House. 


Senate Joint Resolution No. 28. 


Resolved by the Senate, the House concurring: 

That the Secretary of State be and he is hereby author- 
ized to cause to be printed fifteen hundred copies each, of 
the election laws of the State of Oregon, as amended at 
the present session of the Legislature; and that when 
completed he shall distribute the same amongst the differ- 
ent election precincts and revenue districts of the State, 
and that when printed he shall draw his warrant on the 
Treasurer for the amount found to be due for the printing 
thereof, and said warrant shall be paid by the Treasurer 
out of any moneys in the treasury not otherwise appropri- 


ated. l 
Adopted by the Senate October 19, 1872. 


JAMES D. FAY, 
President of the Senate. 
Concurred in by the House, October 19, 1872. 
RUFUS MALLORY, 
Speaker of the House. 


Senate Joint Resolution No. 33. 


Be it resolved by the Senate, the House concurring:. 

That no officer nor commissioner appointed under the 
laws or authority of this State shall incur any liabilities in 
behalf of this State in the exercise of his official duties 
unless the same shall first be specifically provided for by 
appropriation for such purpose. 
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asain by the Senate, October 23,1872. | 
| JAMES D. FAY, 
\ President of the Senate. 
Concurred in by the House, October 23, 1872. 
s RUFUS MALLORY, 
Speaker of the House. 
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House Joint Resolution No. 1. 


Resolved by the House, the Senate concurring: 

That a Committee of three on part of the House and 
two on part of the Senate, be appointed to wait upon His 
lixcellency, the Governor, and inform him that both Houses 
are now fully organized, and ready to receive any commu- 
nication he may desire to make. 

Adopted by the House, September 13, 1872 

RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate, September 13, 1872. 
JAMES D. FAY, 
President of the Senate. 
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House Joint Resolution No. 2. 


Resolved by the House, the Senate concurring: 

That there be appointed a Joint Committee, consisting 
of three on the part of the House, and a like number on 
the part of the Senate, who shall take into consideration 
the matter of the insane of the State; to inquire into and 
consider of the best and most economical manner of tak- 
ing care of, and providing medical treatment for them; to 
consider of the propriety of taking the insane directly 
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into the hands of the State; and of the propriety of erect- 
ing an Insane Asylum by the State; to receive and con- 
sider all propositions for this purpose; and that said Com- 
mittee be instructed to report by bill or otherwise. 
> Adopted by the House September 14, 1872. 
RUFUS MALLORY, 
Si Speaker of the House. 
Concurred in by the Senate September 16, 1872. 
JAMES D. FAY, 
President of the Senate. 


Pa 


House Joint Resolution No. 4 


Resolved, That a committee of three, on the part of the 
House, and a like number on the part of the Senate, the 
Senate concurring, be appointed to examine the books and 
accounts of the Secretary of State, and State Treasurer, 
and report on or before the first Monday in October. 

Adopted by the House, September 17, 1872. 

RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate, September 17, 1872. 
JAMES D., FAY, 
President of the Senate. 


House Joint Resolution No. 5. 


_Wuersas, Complaints have been made to the Com- 
mittee on Commerce in regard to the steam tug at the 
mouth of the Columbia ; therefore 
Resolved by the House, the Senate concurring: 

That the standing Committees of Commerce of both 
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Houses, in joint session, investigate the charges alleged, 
and that they be empowered to send for persons and pa- 
pers necessary for such investigation, and that such wit- ` 
nesses so summoned shall be allowed the same compensa- 
tion as other witnesses in courts of law. 
Adopted by the House September 18, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate September 19, 1872. 
JAMES D. FAY, 
President of the Senate. 
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House Joint Resolution No. 6. 


Wuerzas, Near the close of the last session of the 
Legislative Assembly, the standing Committee on Printing 
in the Senate, having made careful inquiries on the sub- 
ject, did report that after the examination of the journals 
and incidental printing, for the last three sessions, includ- 
ing the incidental printing of that session, were convinced 
that gross frauds had been practiced against the State in 
the matter of printing by means of constructive charges, 
and further found that the journals of the Legislative As- 
sembly for the past two sessions had been printed in a 
very open aud displayed style, more after the manner of 
advertisernents than of publie records; and the custom 
heretofore adopted by the State Printer, in the composi- 
tion of the journals, brief and unimportant documents 
Were spread over an unnecessarily large space, which space 
is charged and paid for at the same rates as type actually 
set, and they believe that a more compact style of compo- 
sition was desirable because it would present a more work- 


manlike A pearance and at the same time cost the State 
29 


226 JOINT RESOLUTIONS. 


Pa 


we an ee me ee wo ee oy — 


less money; and they gave it as their firm belief that a 
great saving of State money could be effected by employ- 


` ment of an expert, who would measure and compute said 


printing faithfully and prevent constructive charges from 
being made. Upon that recommendation an expert. was 
appointed by the Secretary of State, and it has been pub- 
hely charged that said expert was in complicity with the 
State Printer, and that thereby the gross frauds alluded to 
were compounded; that the before-mentioned State Printer 
has fled the State and his partner in business has been ap- 
pointed his successor by the Governer. As we in our 
legislative capacity are in duty bound, as far as within our 
powers, to protect the State against further or continued 
frauds, we recommend the passage of the following reso- 


lation. 


Resolved by the House, the Senate concurring, That the 
vommittees on Printing for the two Houses, jointly, are 
hereby authorized to appoint a competent, practical 
printer as an expert, at a salary not to exceed ($200) two 
hundred dollars, for the session, whose duty it shall be 
to measure the work already done for the present session 
by the State Printer, to compute the same according to 
law and to report to said Committees of the two Houses 
regularly at stated intervals the cost of the incidental 
printing for the present session as it may be performed, 
and to have in general charge the business of the printing 
or this Legislature as far as they have power to direct the 
same, (and in a general way to act as an agent for the tax- 
payers of the State, to prevent as far as possible pecula- 


tions). 
Adopted by the House, September 19, 1872. 
4 RUFUS MALLORY, 


Speaker of the House. 
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Concurred in by the Senate, September 27, 1872. 
: JAMES D. FAY, 
President of the Senate. 


Houst Joint Resolution No. 8. 
Resolved by the House, the Senate concurring: 
That the Committee on Public Buildings of each House, 
he constituted a Joint Committee of the two Houses. 
Adopted by the House, September 20, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate, September 20, 1872. 
JAMES D. FAY, 
Fresident of the et 


House Joint Resolution No. 9. 


Resolved by the House, the Senate concurring: 

That there be appointed a Joint Committee, consisting: 
of three on the part of the House, and two on the part of 
the Senate, who shall take into consideration that part of 
the Governor’s message in referance to immigration. 

Adopted by the House September 20, 1872. 

RUFUS MALLORY, 
Speaker of the House: 
VConcurred in by the Senate September 20, 1872. 
JAMES D. FAY, 
Pesident of the Senate.. 
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House Joint Resolution No. 13. 


Resolved by the House, the Senate concurring: 

Wuereas, Hostile Indians committed many and fre- 
quent depredations on the inhabitants of Eastern Oregon, 
and more particularly the citizens of Wasco, Grant and 
Baker counties; and, 

Whereas, It is the belief of a large majority of the citi- 
zens of that portion of the State, that many of the depre- 
dations so committed were done by outlawed Indians that 
had been subdued and treated with by the Government of 
the United States, before such depredations were com-, 
mitted; therefore, 

Be it resolved, That our Senators be instructed, and our 
Representatives in Congress requested to use their influ- 
ence to havea Board of Commissioners appointed to con- 
sider, adjust and present the claims of the citizens of this 
‘State, who have been depredated upon by the Indians of 
Eastern and Southern Oregon, to Congress for payment. 

cao a by the House September 25, 1872. 

RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate September 25, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 14. 


Resolved by the House, the Senate concurring: 

That the Committees on Public Lands, in both Houses, 
are instructed to examine the books of the different Land 
Departments, comprising the Willamette and La Grand 
Districts, Swamp Lands, and proceedings of the Board of 
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Commissioners for the sale of School Lands, and the man- 
agement of the Common School Fund, and report their 
investigation on or before the second Monday in October. 
Adopted by the House October 1, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Coneurr ed i in by the Senate October 2, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 15. 


Resolved by the House, the Senate concurring: 

That there be appointed two additional members on 
the part of the House, and one on part of the Senate, to 
act in conjunction with the Standing Joint Committee to 
investigate the books and accounts of the Penitentiary 
Commissioners, and that said Joint: Committee have 
power to send for persons and papers. 

Adopted by the House October 1, 1872. 

RUFUS MALLORY, 
Speaker of th® House. 

Concurred in by the Senate October 2; 1872. 

JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 17. 


Resolved by the Legislative Assembly of the State of 
Oregon: 
That our Senators and Representatives in Congress are 
‘instructed to use their influence and make all honorable 
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exertion to procure the passage of Senate Bill No. 1075, 
introduced at the second session of the Forty-Second Con- 
gress, entitled “A Bill supplementary to an Act entitled 
‘An Act to seeure Homesteads to actual settlers on the 
public domain.’ ”’ 
Adopted by the House October 3, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Coneurred in by the Senate October 16, 1872. 
JAMES D. FAY, 
President of the Senate, 


House Joint Resolution No. 18. 


Wuereas, The growing commerce of the Columbia and 
Willamette rivers districts is constantly increasing, and 1s 
becoming more important every day; our foreign trade is 
extending so that many foreign ships visit our harbors, 
and vessels making long voyages have had difficulties 
with their crews which have amounted to mutiny, while 
there has been no means at hand to enforce the law—ves- 
sels, at times, having put to sea when they should have 
been pursued and brought back to port; and, 

Whereas, From time to time, vessels and steamers have 
been disabled on the bar and its vicinity, and the lives 
and property of our citizens have thereby been endangered, 
without adequate assistance at hand; and, 

Whereas, Wrecks have occurred, and lives been lost, 
as in the case of the barque “Industry,’’ which, in all 
probability, could have been saved, had an efficient steam 
Revenue Cutter been stationed at the mouth of the 
Columbia river; therefore, 
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Be it resolved by the House, the Senate concurring: | 
That our:-Senators are instructed, and our Representa- 
tives requested, to present these facts to the Hon. Secre- 
tary of War, and do all in their power to procure an 
order that a steam Revenue Cutter shall be stationed at or 
near the mouth of the Columbia river, as soon as practi- 
cable, to protect our growing commerce, and render such 
aid as may be necessary, and proper, to execute the laws 
and assist vessels in danger or distress. 
Adopted by the House October 5, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senaté October 9, 1872. 
JAMES D. FAY, 
President of the Senate. 
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House Joint Resolution No. 19. 


Proposing Amendment to the Constitution of the State 
of Oregon. 

Resolved by the House of Repr esentatives and Senate of 
the State of Oregon, a majority of all the Members elected 
to each House concurring: 

That the following Article as Amendment to the Con- 
stitution of the State of Oregon be proposed and referred 
to the next Legislative Assembly; and, if said Article 
shall be concurred in by a majority of ali the members 
elected to each ITouse thereof, and shall afterward be rati- 
fied by a majority of the electors of the State, then the 
same shall to all intents and purposes, be a part of the 
Constitution of the State of Oregon. 

ARTICLE 1. General Elections shall be held on the Tues- 
day next after the first Monday in November, biennially. 


4 
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Adopted by the House October 12, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate October 14, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 20, 


Resolved by the House, the Senate concurring: 

That the county of Wasco be, and hereby is, entitled to 
have and to use forever the unfinished building and all 
unused material provided for the construction and comple- 
tion of the Branch Mint, at the Dalles, on the condition 
that said county or the citizens thereof shall, within three 
years, cause said building to be completed so as to be used 
for educational purposes; and provided further, That in 
such building or with such material, the said county of 
Wasco shall provide or assist in providing for a suitable 
fire-proof hall or room for the safe keeping of the Geolog- 
ical Cabinet of Rev. Thomas Condon; Provided, That 
Congress shall donate to the State of Oregon such building 
and materials. 

Adopted by the House October 10, 1872. 

RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate October 14, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 21. 


Resolved by the House, the Senate coneurring: 
That the Commissioners provided for by an Act of the 
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Legislative Assembly of the State of Oregon, entitled 
“An Act to provide for. the construction of State Capitol 
building; approved October 11th, 1872, be, and they are 
hereby instructed and required to locate the said building 
upon the block of ground in the city of Salem known as 
block No. (84) eighty-four, or upon grounds adjoining 
thereto, and that said block shallin any case be included in, 
and shall form a part of the State Capitol grounds; Pro- 
rided, however, That the said Waldo block, or the one 
immediately west of and adjoining the said State House 
block No. (84) eighty-four, or both be procured and do- 
nated to the State before the erection of a State Capitol 
building be commenced. 
Adopted by the House October 15, 1872, 
RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate October 22, 1872. 
| JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 22. 


Resolved by the House, the Senate concurring: 

That our Senators and Representatives in Congress be 
requested to use all proper efforts to obtain the establish- 
ment of the following mail route in Jackson county, 
Oregon: Commencing at Jacksonville, thence by Central 
- Point, Brownsborough, (on Little Butte) and Big Butte 
creek, to Sams’ Valley and back again, once a week. 

Adopted by the House October 12, 1872. . 

RUFUS MALLORY, 


Speaker of the House., 
80 
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Concurred in by the Senate October 14, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 25. 


Resolved by the House, the Senate concurring: 

That the two Houses meet in Joint Convention at 74 
P. M. Friday evening, 18th October, for the purpose of 
electing all officers to be elected by the present Legisla- 
ture. 

Adopted by the House October 18, 1872. 

RUFUS MALLORY, 
Speaker of the House. 

Concurred in by the Senate October 18, 1872. 

JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 26. 


Be it resolved by the House, the Senate concurring: 
That the Secretary of State is hereby authorized to 
purchase two large size fire and burglar proof safes for the 
~ keeping of the books, papers and records, of the State 
Treasury and Land Departments of this State; and he 
shall draw his warrant on the Treasurer of State for the 
: payment of the same, out of the State Land Fund; and 
[ the State Treasurer is hereby directed to pay said 
| warrant. 
| Adopted by the House October 18, 1872. 
RUFUS MALLORY, 
=e Speaker of the House. 
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Concurred in by the Senate October 19, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Resolution No. 37. 


Resolved by the House, the Senate concurring: 
That the Legislature adjourn sine die on the 23d day of 
October, 1872, at 12 o’clock P. m., of that day. 
Adopted by the House October 23, 1872. 
“RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate October 28, 1872. 
JAMES D. FAY, 


President of the Senate. 
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House Joint Resolution No. 39. 


WHEREAS, An invitation has been extended by the 
President of the Oregon and California and Oregon Cen- - 
tral Railroads, to make an excursion over said roads; 
therefore, 

Be it resolved by the House, the Senate concurring: 

That the invitation, thus kindly extended, be accepted; 
and that Thursday, the 24th inst., at nine o'clock a. m., be 
the time designated for starting. 

- Adopted by the House October 23, 1872. 

RUFUS MALLORY, 
Speaker of the House. 

Coneurred in by the Senate October 23, 1872. 

. JAMES D. FAY, 
President of the Senate. 
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House Joint Resolution No. 40. 


Resolved by the House of Representatives, the Senate con- 


curring: 

That in all book and pamphlet work, done by the State 
Printer for the State, a ream of paper shall be understood 
to be of the following dimensions and quality, to wit: In 
weight not less than forty-four pounds, and each sheet to 
be not less than twenty-four by thirty-eight inches, in 
size, the paper to be sized. The Secretary of State is 
hereby authorized and required to strictly adhere to this 
Joint Resolution, in settling with the State Printer for all 
pamphlet work done during the present session of the 
Legislature. 

Adopted by the House October 23, 1872. 

RUFUS MALLORY, 
` Speaker of the House. 

Concurred in by the Senate October 23, 1872. 

JAMES D. FAY, 
President of the Senate. 
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JOINT MEMORIALS. 


House Joint Memorial No. i. 


To the Honorable, the Congress of the United States: 
Your memorialists, the Legislative Assembly of the 
State of Oregon, would respectfully represent: That the 
Tualatin river, one of the main tributaries of the Willam- 
ette river, is susceptible of being made an available chan- 
uel of intercommunication between one of the most fertile 
portions of Oregon and the city of Portland. The said 
Tualatin river is a navigable river from a point about four 
miles above its mouth for a distance of some seventy 
miles. The only obstruction to the free navigation of the 
same, being caused by driftwood and snags. That the 
river for:‘about thirty miles from its mouth follows the 
castern base of what is known as the Chehalem range of 
mountains. These mountains are covered with the finest 
growth of timber in the State, and abound in rich beds of 
iron ore; to develop which, and to bring the same into 
practical use, it will be necessary to open and improve 
said river. That the removal of those obstructions and 
the effecting of continuous water communication between 
the city of Portland and the region of country drained by 
said Tualatin riveris practicable. Already certain citizens 
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of this State have, at great expense, removed large por- 
tions of the obstructions, aud are now engaged in naviga- 
ting said river, and are constructing a canal and locks for 


steamboats and other water crafts from a point on said 


river about five miles above its mouth, to connect the same 
with Oswego lake and the Willamette river, below the 
Falls of said Willamette river. That by the iinprovement 
and opening of said rivern,a large area of Government 
lands, otherwise almost valueless, will become open to 
settlement, the hidden resources of said mountains devel- 
oped and added to the general wealth. 

Your memorialists therefore pray your Honorable Body 
to grant aid out of the various appropriations making for 
the improvements of rivers and harbors; such aid to be 
expended under the supervision of the proper officers ot 
the United States, in removing the drifts and snags in said 
Tualatin river. 

Adopted by the House September 20, 1872. 

RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate September 20, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Memorial No. 2 


To the Honorable Senate and House of Representatives in 

Congress assembled: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, would. respectfully ask that action be 
had in conformity with the prayer of House Joint Memo- 
rial No. 8, of this Legislature, passed October, 1870, to so 
amend the Act of Congress of February 14th, A. D. 1859, 
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admitting Oregon into the Union, as to conform northern 
boundary of the State of Oregon to the boundary line 
described in its Constitution, adopted by the people of 
said State, September 18, 1857, for the reasons stated in 
said Memorial, and the further reason that an urgent pe- 
tition from the people to be effected by such change have 
recently been presented. to this Lesislative. Assembly, and 
your memorialists, as in duty bound will ever pray, &c. 
Adopted by the House September 30, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate October 2, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Memorial No. 3. 


To the Honorable the Senate and House of Representatives 
of the United States: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, most respecttully represent that the Yam- 
hill river, a tributary of the Willamette river of this State, 
runs through one of the finest agricultural districts of | 
the Willamette Valley, and the farmers in said district are 
greatly dependent on the navigation of said river for the 
shipping of grain and other products to market. Your 
memorialists further represent that said river, at a low 
stage of water, is for a few miles obstructed with shoals 
or rapids, preventing the passage of boats; ‘that steam- 
boats navigate said river for a part of the year to the dis- 
tance of some twenty miles, and for some nine miles of 
said distance, navigation is open and free for boats at all 
times, Eo large amount of freight daily pass over said « 
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distance. Your memorialists pray your Honorable body 
for an appropriation of twenty thousand dollars for the im- 
provement of said Yamhill river from the mouth thereof 


to the town of McMinnville thereon, and your memori- 


alists will ever pray. l 
Adopted by the House October 2, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate October 3, 1872. 
JAMES D. FAY, 
President of the Senate. 
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House Joint Memorial No. 4. 


o the Senate and House of Representatives of the United 

n of America: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, most respectfully represent that there is 
no harbor or place of refuge for ocean vessels on the Cali- 
fornia and Oregon coast north of San Francisco. During 
the winter months, there is no part of the ocean more 
perilous and dangerous to our commerce than the North 
Pacific lying west of these States. Every year a large 
number of persons and much valuable property are lost 
in the gales that prevail off our coast during the’ season 
mentioned. Vessels caught in these storms are driven 
about,some ashore, others disabled or capsized, thereby 
becoming total wrecks and losses. It may be said with 
truth, that not one of the many vessels that have been 
lost in their efforts to escape these fearful gales at sea,: 
would have met their terrible fate had there been a harbor 
of refuge at hand in which they could have ridden out the 
storm in safety. The great loss of human life and property 
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caused by these destructive gales for years past, fully es- 
tablish the fact that protection should be given to our 
commerce by the Government of the United States. Our 
commerce is now rapidly increasing, and is becoming of 
great importance, and the North Pacific ocean may be re- 
garded as one of the great highways of the world. These 
facts are too apparent to admit of question. 

Port Orford, in Oregon, is a suitable point at which to 
build a break-water for the protection of ocean vessels. 
The favorable location, the superior natural advantages, 
the abundance of rock and all kinds of material at hand 
required for the work, make Port Orford the most econom- 
ical and available point on the North Pacific coast, embraced 
within the latitudes mentioned, for a place of refuge for 
our shipping during the storms that prevail tor so many 
months on this coast. | 

These facts are fully sustained by examinations made of 
this coast for this purpose, both official and unofficial. 
Wherefore your memorialists pray that such steps may be 


taken as may be necessary to procure a survey of Port - 


Orford with a view to make it a point of refuge. And 
that all the aid be given by the Government of the United 
States, by appropriations or otherwise, that can be by it 
bestowed upon this object. And our Representative and. 
Senators in Congress be requested to use all proper efforts. 
to obtain an appropriation of an amount of money neces- 
sary to be applied in building a breakwater at Port Orford 
for the protection of the- lives and property of those en- 
gaged in seafaring pursuits. 
Adopted by the House October 8, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Concurred i in by the Senate October 9, 1872. | 
JAMES D. FAY, 
President ot the Senate. 
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House Joint Memorial No. 5. 
To the Honorable, the Congress of the United States: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, represent that the city of Portland, in 
thé State of Oregon, is the Headquarters for the Depart- 
ment of the Columbia; and is a port of entry and delivery, 
and distant from Astoria one hundred miles, and Fort 
Stevens one hundred and fifteen miles. That along, and 
for some distance back from said river, on the south side 
thereof, and between the points aforesaid, there are many 
detached settlements, and districts of valuable public 
lands, but sparsely populated and difficult of access, so 
much so, as that at some seasons of the year such settle- _ 
ments are almost entirely cut off from maikets, and other 
business portions of the country for the want of an ex- 


tended line of road. Your mémorialists further represent 
thatthe interests and convenience of the War and Navy 


Departments would be greatly promoted by the con-. 
struction of such a road, and line of telegraph between 
the said city of Portland and Astoria and Fort Stevens, 
and that the construction of such road and telegraph 


‘would greatly promote the interests of commerce and 


navigation. Your memorialists therefore pray your 
Honorable Body to make an appropriation of sixty thou- 
sand dollars, or such other sum as may be deemed suff- 
cient, to be expended under the authority of the War 
Department in the construction of a military road, and 
line of telegraph from the said city of Portland by way of 
St. Helens, Ranier, Beaver, Claskanine valleys, to Astoria 
and Fort Stevens, a distance of about one hundred and 
fifteen miles. And your memorialists will ever pray, etc. 
Adopted by the House October 8, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
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Coneurred in by the Senate October 9, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Memorial No. 6. 


To the Honorable, Congress of the United States: 
Your memorialists, the Legislative Assembly of the 


State of Oregon, would most respectfully ask the Congress , 


of the United States to grant to the State of Oregon, to 
aid in the construction of a military wagon road from the 
terminus of the military road from Roseburg to Coos Bay, 
at Coos Bay, in Oregon, to the California line, near 
Crescent City, by the most practicable route via. Port 
Orford and Ellensburg, alternate sections of public land, 
to the extent of six sections along said [road] in width. 
This road, when completed, will open up to settlement a 
large tract of land that is now nearly inaccessable; also, 
will be of great benefit in a lumbering and commercial 
point of view; and will make a continuous line of road, 
via. the coast, from the Umpqua valley to the California 
line, and develop a country naturally rich in minerals and 
timber of the best quality, and also agricultural lands. 
i a by the House October 10, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Coneurred in by the Senate October 14, 1872. 
JAMES D. FAY, 
President of the Senate. 


House Joint Memoriai No. 7 


Memorializing Congress to make a donation of the un- 
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AE 


finished Mint Building, at The Dalles, to the State of 
Oregon. 


To the Honorable, the Senate and House of Representatives 
of ihe United States, in Congress assembled: 


Your memorialists, the Legislative Assembly of the 
State of Oregon, respectively ask Your Honorable Body 
to make a donation to this State of the unfinished build- 
ing, at The Dalles, the construction of which was intended 
as a Branch Mint, together with such material as may 
have been procured for said building, but which remains 
unused. Your memorialists would respectfully represent 
that the necessity for a Branch Mint at that place no 
longer exists for tbe reason that by the establishment of a 
United States Assay Office, at Boise City, Idaho, the busi- 
ness interests of the Eastern portion of our State are 
accommodated and secured against the great loss necessa- 
rily consequent upon the circulation of gold dust of various 
values as the medium of exchange and substituting there- 
for bullion with a recognized standard value. Your 
memorialists would further represent that said structure in 
its present unfinished condition—the second story walls 
being-about half completed, and without doors or windows 
—will soon fall and become worthless by its exposure to — 
the elements and the expenditure of the money used in 
its onstruction be a total loss to the Government and of 
no advantage to any one. For the foregoing reasons, and 
others good and sufficient which might be presented, we 
would most respectfully ask that Your Honorable Body 
donate to this State the said building and materials that 
the structure may be completed and used to further the 
interests of education or such other purpose as might be 
deemed of general interest to the State. 
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Adopted by the House October 10, 1872. 
RUFUS MALLORY, 
Speaker of the House. 
Concurred in by the Senate October 14, 1872. 
.JAMES D. FAY, 
President of the Senate. 


House Joint Memorial No. 8. 


To the Honorable, Senate and House of Representatives 
of the United State: | 
Your memorialists, the Legislative Assembly of the 
State of Oregon, respectfully represent that all that por- 
tion of the State of Oregon lying south of the Siuslaw 
river, embracing the ports of Gardner, on the Umpqua 
river, Coos Bay, Coquille river, Port Orford, and Rogue 


river, is situated at a great and inconvenient distance — 


from any port of entry, at which vessels may be requested, 
in consequence of which parties having business with the 
officers pertaining to the Custom House are frequently put 
to unreasonable expense and delay. Your memorialists 
further represent that the ports above mentioned include 
some of the most important ports on the coast of Oregon, 
at which the business of ship-building is carried on exten- 
sively, and that the vessels built at said, ports, in conse- 
quence of the great distance to any port of entry, are 
taken to the port of San Francisco for registration; that 
several steamships, and about thirty sail vessels, are 
regularly employed in the commerce of said ports; that 
the resources of the region of country finding an outlet at 
said ports, in coal and lumber, as well as agriculture, are 
practically inexhaustible, and that the commerce of said 
ports is rapidly increasing; that a good military wagon 
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road has lately been completed, connecting the port 
of CoosBay with the Valley of the Umpqua, and it is 
believed that a greater number of vessels now enter and 
depart from Coos Bay than from any other port in the 
State of Oregon. 

Wherefore, your memorialists respectfully ask that all 
that portion of the State of Oregon lying South and East 
of the North bank of the Siuslaw river, be set apart and 
ereated as a collection district, with a port of entry at 
Coos Bay, in Coos County, Oregon, where the Collector 
of Customs shall reside; and with ports of delivery at 
Rogue river, Port Orford, and at Gardner, on the Umpqua 
river, where Deputy Collectors, or other officers of the 
revenue service, shall be stationed. 

And your memorialists, as in duty bound, will ever 
pray. 

Adopted by the House October 15, 1872. | 

RUFUS MALLORY, 
Speaker of the House. 

Concurred in by the Senate October 22, 1872. 

JAMES D. FAY, 
President of the Senate. . 


House Joint Memorial No. 9. 


To the Senate and House of Representatives of the United 

States, in Congress assembled: 

We, your memorialists, the Senate and House of Rep- 
resentatives of the State of Oregon, would represent that 
the Legislative Assembly of this State at its present ses- 
sion has granted to the Portland, Dalles and Salt Lake 
Railroad Company all the resources resulting to this State 
from the five per cent. of the sales of public lands to which 
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this State may be entitled; also, all the lands now or 
hereaftef belonging to this State as swamp and overflowed 
lands, not otherwise disposed of, and has also granted full 
right of way to said Company over and through all State 
lands. This was done because of the acknowledged and 
increasing necessity for the construction of the road that 


Company seeks to build, running as it will through the. 


proper agricultural, mineral and settled portions of Idaho 
Territory and Eastern Oregon, and affording the only out- 
let for a region of country eight hundred miles in length. 

No trans-continental railroad touches our State or the 
valuable part of Idaho Territory. Nor can the resources 
of Oregon be developed or its settlement be in anywise 
so readily quickened and accomplished as by an immediate 
railroad connection with the Eastern States. The Central 
Pacific road runs far tothe south, and the Northern Pacific 
road is designed to pass entirely to the north, making its 
terminus on Puget Sound, and neither immediately con- 
tributes to the benefit of Oregon or Southern Idaho. Two- 
thirds of our State lies, east of the Cascade mountains, and 
without some channel òf communication such as a railroad 
will be very slow of settlement; its 56,000 square miles 
will lie for many years unsettled by permanent citizens, 
and many years will pass before the United States can 
dispose of lands in that vast region to actual settlers in 
quantities sufficient to warrant the survey of lands and the 
establishment and support of land offices therein. There 
is not now, and unless a railroad is built as proposed, can 
there be any markets where the dwellers of Umatilla, 
Grand Ronde, John Day and Powder River valleys, and 
of the rich lands of Southern Idaho, can successfully or 
otherwise compete with those of almost all other portions 
of the United States, in the disposition of their produc- 


82 


g 


ETS eee Rep anenee a. ee 


ha eh AEF A RDN NH AON Ct RE ERNE aR 


250 JOINT MEMORIALS. 


tions. The length of that road, the sparsement of settle- 
ments along its proposed route, forbid the idea that private 
enterprise can accomplish the designed end. We desire 
that our State shall receive its share of the benefits of the 
great commerce between our whole country and the rich 
lands of Asia, and that our commercial towns [and] busi- 
ness centers shall not have all their gains and prosperities 
transferred to Puget Sound and San Francisco, and a line 
of sea coast of near 1,000 miles pay unnecessary tribute 
to those places. We desire an equal chance with our 
sister States for obtaining, speedily, proper standing in 
importance and power, so that by our own strength we 
may add to the national standing and strength. 

We would therefore request that Congress will make 
liberal grants of land for the furtherance of the projects of 
said Company, and in doing this'we but express the undi- 
vided wish of the citizens of our young and- vigorous State. 

We further instruct our Senators and Representatives 
in Congress to present and urge these claims upon the 
attention of Congress. 

Adopted by the House of Representatives October 28, 
1872. / 

RUFUS MALLORY, 
Speaker of the House of Representatives. 

Concurred in by the Senate, October 23, 1872. 

JAMES D. FAY, 
President of the Senate. 
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DECISIONS 


SUPREME COURT. 


JOHN MURRAY, et al., appellants, . 


bs | 


| 
SAMUEL H. OLIVER, et al., respondents. }- 
OPINION BY BOISE, J. 


This is a suit to foreclose a mortgage, executed by the 
respondent, Oliver, July 26, 1861, to one Ira Bristol, and 
by him assigned, for value, to the appellants, July 15, 
1862. 

The complaint sets forth the note and mortgage upon 
which this suit is based; and the respondent, Oliver, 


demurs, and assigns, as ground of demurrer, that the said | 


note is usurious and void. 
The Court below sustained the demurrer and gave a 
decree. for the defendants for costs. 


The note, which is claimed to be usurious, is as fol- - 


lows: 
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“ $200, Benton County, Oregon, July 26, 1861. 

One year after date, for value received, I promise to 
pay Ira Bristol, or order, two hundred dollars, with inter- 
est at the rate of thirty per cent. per annum, until paid, 
and interest to be paid semi-annually; and if not paid 
when due, the interest to be. compounded at the same 
rate. 


S. H. OLIVER.” 


We think this contract divisible. There is an agree- 
ment to pay the principal and interest at the end of one 
year from date; then, it is stipulated, that the interest 
shall be paid semi-annually, and if not paid when due, the 
unpaid interest to bear interest at the same rate. 

The Statute of 1854, which was in force at the time 
this note was made, provides that the parties to any note 
might stipulate that if the interest was not punctually 
paid, such interest should draw interest and become a 
part of the principal; but it provided that the interest 
should not be compounded oftener than once a year. 
But that Statute did not provide any penalty or forfeiture 
in case interest should be compounded oftener. It would, 
therefore, result in rendering void the contract to pay in- 
terest semi-annually, and would not vitiate the contract 
to pay the principal sum with interest at thirty per cent. . 
` It has been held in England, and in New York, that an 
agreement to pay interest upon interest, which is to accrue 
subsequently, cannot be legally enforced, although it does 
not render the agreement’ void, so as to prevent the 
recovery ot the principal. (Edwards, on bills and notes, 
page 358; oth, Paige, Ch. R. 98; Ist, Barbour, 682). It 
would seem, then, that if in cases where the case does not 
allow the reservation of compound interest in the original 
contract; that such reservation, in the contract, does not 
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render the contract void, so as to prevent the recovery of 
the principal and simple interest; the contract, in this 
case, averring interest to be compounded semi-annually, 
when .the Statute provides that it shall be compounded 
but once a year, does not render void the note, so as to 
prevent the recoyery of the principal and simple interest. 
It seems to me that the cases are parallel. 

In many of the States, the rule in the English law has 
been relaxed, and compound interest can be reserved on 
the original contract. (Pierce vs. Rowe, 1 N. Hamp, 179; 
Kennon vs. Dickens, Com., & Nev. Rep., 357; Greenleaf 
vs. Kellogg, 2 Mass. Rep., 568), 

It has been held in Ohio, that when there was an agree- 
ment to pay annual interest upon the original sum due, 
and afterwards the parties computed the interest upon the 
annual interest from the time such interest became due, 
and included the same amount in a new security such se- 
curity was not usurious. 

In the case of Mowry vs. Bishop et al, 5 Paige, Ch. 
Rep., the Chancellor says: “In this State (of New York) 
it appears to be settled that an agreement to pay interest 
upon interest which may accrue after the making of such 
agreement, cannot be legally enforced; although, it does 
not render the agreement usurious.” 

And I think the rule in this State under the Statute of 
1854, should be that an agreement to compound interest 
oftener than once a year, cannot be enforced, but does not 
render the agreement void as to the principal sum secured, 
and simple interest, as stipulated by the parties. 

Judgment reversed. 7 


et oo. 
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WILLIAM H. DELAY, 
JOSEPH DELAY, appellants, 
LANSING STOUT, 


US8e 


W. W. CHAPMAN, respondent. 


nm 


APPEAL FROM MARION COUNTY. 


PAGE & THAYER, for appellants. 

W. W. CHAPMAN, and MITCHELL, DOLPH & SMITH, for res 
spondent. 

KELSAY, JUDGE. 

This was originally an action at law, brought by the plaintiffs, who are 
appellants here, to recover possession of certain lands patented by the 
United States to the heirs at law of Joseph and Sarah Delay deceased. The 
defendant, as administrator, of the estate of James L. Loring, filed an 
answer in equity, defending as such administrator, and setting up that, un- 
der the Donation Law, the patent should .have been issued to the heirs at 
law of the said Loring, who, in his life time, claimed the premises under 
the law aforesaid, and who died in January, 1853, and praying that the 
patent might be canceled. The appellants having filed a replication it was 
tried on the issue thus made and the evidence of the parties, and a decree 
rendered in favor of the defendant in accordance with the prayer in his 
answer contained. 

From this decree the plaintiffs appeal to this Court. 


The evidence adduced shows, that James L. Loring, on 
the 12th day of April, 1852, filed in the office of the Bur- 
veyor General of Oregon, notice of settlement upon the 
land in question, under the Act of Congress, approved 
September 27, 1850, granting donations to settlers upon 
public lands, and on the 20th day of April, 1852, made 
his proof as required by the Act, and that in the month of 
January, 1858, Loring died before completing the four 
years’ residence, ete. 

On the 8d of February, 1853, letters of administration 
were issued upon the estate of deceased to the defendant. 

Four years after the death of Loring, March 10, 1857, 
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the administrator made final proof of the settlement of 
deceased. Before the death of Loring, Joseph Delay and 
his wife settled upon the land. in controversy, claiming 
that Loring had abandoned the claim, and made the 
necessary proofs of compliance with the Act of September 
27, 1850. It appears by the evidence, that after a contest 
between Chapman, as administrator, and the Delays con- 
cerning the land, a patent was directed to be issued to the 
heirs of the Delays, which was accordingly done. The 
patent having issued to the heirs of Joseph and Sarah 
Delay, carries with it the presumption that all pre- 
requisites of the law have been complied with by them. 
(9 Cranch, 87; 18 How., 8. C. Rep., 87). The defendant 
rests his right to the premises, and to have the patent 
canceled, on the ground that he is the administrator of the 
estate of Loring. 


If Loring had, at the time of his death, an estate in the 
premises that could be reached by creditors, or that was 
subject to be administered upon, then the defence is good, 
otherwise it fails. If there is a right in the heirs of 
Loring to the premises and none subject to administration, 
they must be the parties in the suit to cancel and not the 
administrator. 


One of the rules governing equity proceedings is, that 
every suit shall be prosecuted in the name of the real 
party in interest, except that an executor or an administra- 
tor, a trustee of an express trust or a person expressly 
authorized to sue by statute, and may sue without joining 
with him the person for whose benefit the suit is brought. 
(Civil Code, sec. 879). Loring having died before the 
expiration of four years’ continued possession, required by 
the Act of Congress, the rights of his heirs depend on 
section 8 i the donation law. (Code, page 88). That 
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section provides: “That upon the death of any settler 
before the expiration of the four years’ continued posses- 
sion required by this Act, all the rights of the deceased 
under this Act shall descend to the heirs at law of such 
settler, including the widow, where one is left, in equal 
parts; and proof of the eompliance with the conditions of 
this Act, up to the time of the death of such settler, shall 
be sufficient to entitle them to a patent.’’ The rights the 
deceased had at the time of his death were limited by the 
4th section of the donation law (Code, page 85-6), which 
provides: “That all future contracts by any person or 
persons entitled to the benefit of this Act, for the sale of 
the land to which he or they may be entitled to under this 
Act before he or they have received a patent therefor, 
shalt be void.’’ It is further provided in said 4th section, 
that, “in all cases where such mariied persons have com- 
plied with the provisions of this Act so as to entitle them 
to the grant, as above provided, whether under the Pro- 
visional Government of Oregon or since, and either shall 
have died before patent issues, the survivor and children 
or heirs of the deceased shall be entitled to the share or 
interest of the deceased in equal proportions, except where 
the deceased shall otherwise dispose of it by testament 
duly and properly executed according to the laws of Ore- 
gon.” The deceased, at the time of his death, had no 
estate in the premises that he could convey or incumber 
by contract or devise. The creditors of the deceased, in 
his lifetime, could not reach the land in any manner to 
secure the payment of their debts. 


It is claimed on the part of the defendant, that Loring 
had in the land, up to the time of his death, a conditional 
fee, or estate in fee, liable to be defeated on failure to com- 
ply with conditions subsequent. Strictly speaking and 
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using words in their precise legal import, Loring did not 
have an estate in fee in the land liable to be defeated on 
failure to comply with conditions subsequent. 


Persons who have an estate of freehold subject to a 
condition, are seized, and may: convey or devise the same 
- or transmit the inheritance, though the estate will continue 
defeasible. (4 Kent, 125). It isa principle of law that, 
if the condition subsequent be possible at the time of 
making it and becomes afterward impossible to be com- 
plied with, either by the act of God, or of the law, or of 
the grantor, the estate of the grantee, being once vested, 
is not thereby divested but becomes absolute without any 
act on the part of the heirs. (4 Kent, 130; 2 Blackstone, 
156-7). If the estate became absolute on the death 
of Loring (he being an unmarried man), then his heirs 
would take by descent, the law having cast the estate 
upon them immediately on the death of their ancestor. 


(2 Blackstone, 201-2). 


The 8th section of the Donation Law provides that all 
the rights of the decased under the act, shall descend to | 
the heirs-at-law of such settler in equal parts; and also 
what proofs they, or some one for them, must make be- 
fore they get the fee. All the rights of the deceased, at 
' the time of his death, in the premises, stopped far short 
of an absolute fee. Loring, as I have said, could neither 
encumber a lien, nor devise the land; nor could his cred- 
itors reach it for their debts. This is the estate which de- 
scends to the heirs of Loring, and nothing more. 

It is claimed on the part of the plaintiffs that the grant 
made by the fourth section, with the limitations contained 
in the 8th section of the Donation Law, creates an estate 
known in law as conditional limitation. This position is 
also incorrect. A limitation marks the period which de- 
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termines the estate, without any act on the part of him 
who has the next expectant interest. Upon the happening 
of the prescribed contingency, the estate first limited 
comes to an end at once, and the subsequent estate arises. 

A conditional limitation is of a mixed nature, partaking - 
both of a condition and a limitation; of a condition, be- 


cause it defeats the estate previously granted, and of a 
limitation, because upon the happening of the contingency, 
the estate passes to the person having the next expectant 
interest, without entry or claim. (4 Kent, 127; 3 Gray, 
147; 2 Blackstone, 155-6.) 


It is a principle of law in respect to real estate, that the 
fee must at all times be vested in some cne,—an abeyance 
of the fee is against the policy of the law. (2 Denis, 350; 
1 Hilliard, Real Prop., 53, Sec. 46-7.) 


The estate of the grantee under the Act, previous to 


the completion of the prescribed four years’ possession is 


peculiar to the Donation Law. It is provided in the 8th 
section, that proof of compliance with the conditions of 
the Donation Law up to the time of the death of such 
settler, shall be sufficient to entitle the heirs to.a patent. 
This proof must be made by the heirs, or by some one for 
them, and until that shall have been done, the heirs will 
not be entitled toa patent. If the heirs of Doring are 
entitled to the land, they obtain it by purchase and not by 
descent, for the reason that they get the fee by their own 
act. ‘There are only two ways of acquiring real property; 
one by descent, the other by purchase. If a person does 
not take as heir, he takes by purchase; no matter how he 
acquires it. (2 Blackstone, 241). By the proof of the 


. heirs as provided in the 8th section, and the issue of the 


patent to them, they acquire in the land a new inheritable 
quality which the ancestor did not own. They can en- 
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cumbe?, alien, and devise the land. (2 Blackstone, 248). 
This new estate, which is by the patent grafted upon the 
heirs of the ancestor, and which they could not take by 
descent from him, they must take by purchase, or as 
grantees. Whea proof is made under the 8th section by 
the heirs, then all the rights of the ancestor, in the land, 
clogged and hampered as it was in the ancestors lifetime, 
descends to the heirs, together with all the estate in the 
land, and their title becomes absolute. A new inheritance 
is grafted upon them, of which they are the root, and not 
their ancestor. Certainly the heirs gets an estate which 
the ancestor never had; hence they take by purchase and 
not by descent. (15 B. Monroe, 814-15. 3 Washburn, 
Real Prop., page 6, See. 4. Ib, page 10, Sec. 13.) If the 
heirs of Loring are entitled to the land, they acquire the 
title by purchase, and the defendant as administrator, has 
no right, title or interest whatever in the land, and no 
right to defend this action. 
The judgment of the Court below must be reversed. 
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SHEROTT & GRONER, | 
? 


PHILLIPPI & COLEMAN, | 
_ OPINION BY Borse. 


Statement of the ‘Case. 


The complaint states that one Frederick Morst was arrested on a warrant 
in a civil action, issued from a Justice of the Peace’s Court in Multnomah 
county, that these defendants became his bail, and he was discharged from 
arrest. Complaint goes on to say: ‘‘that on the first day of February, 1869, 
at the city of Portland, the defendants, as the bail of said Frederick Morst, 
executed a written undertaking in favor of plaintiff, pursuant to section 109 
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of the code of civil procedure, and thereby undertook in the sum of one 
hundred dollars that the said Frederick Morst should at all times render 
himself amenable to the process of the court during the pendency of said 
action, and to such as might be issued to enforce the judgment therein. 
That thereupon the said Frederick Morst was discharged from said arrest, 
and that on the tenth day of February, 1869, judgment in said action was 
duly given by said Court against him and for plaintiffs, for the sum of $40 
in coin, and the additional sum of $30 in legal tender currency, none of 
which has yet been paid; that on the twelfth day of February, 1869, execu- 
tion thereon was duly issued against the property of said Fred’k Morst, and 
was returned, ‘no property found;’ and subsequent to such return, and on 
the twenty-second day of March, 1869, execution was duly issued against 
the person of said Fred’k Morst, but said Fred’k Morst has not rendered 
himself amenable thereto and the Constable has made return that he can- 
not be found; wherefore, plaintiff claims judgment,” &e. 

Defendants for answer, say ‘‘that they deny that the defendants on the 
first day of February, 1869, or at any other time, executed in favor of the 
plaintiffs, an undertaking for the sum of one hundred dollars, or any other 
sum, to the effect as set forth in plaintiffs’ complaint; deny that on the tenth 
day of February 1869, or at any other time, judgment was duly given 
against the said Fred’k Morst for the sum of $40 in coin, and $30 in cur- 
rency, or any other sum, or sums; deny that on the twelfth day of January: 
1869, or at any other time, execution was duly issued thereon against the 
property of the said Fre’k Morst; deny that onthe twenty-second day of 
March, 1869, or at any other time, execution was duly issued against the 
person of the said Fred’k Morst; deny that said Fred’k Morst has not ren- 
dered himself amenable to all process of the Court, or to any process what- 
ever,” &c. 

Judgment was rendered in the Court below, for the defendants, and a 
writ of review was prosecuted by the plaintiffs, and heard in the Circuit 
Court of Multnomah county, where the judgment of the Justice of the 
Peace Court was sustained, and from this decision an appeal is taken to this 
Court. Several errors are specified, but the one relied on is that there is 
non-denial by the answer of the allegations of the complaint. 


The first denial is that defendants say they deny the 
execution of an undertaking to the effect, as set forth in the 
complaint. If they had said they denied the undertaking 
as set forth in the complaint, it would have been a com- 
plete denial of the execution of any such bond. The 
words, “to the effect,” means of the import or creating 
the obligation claimed in the complaint, and as the legal 


DECISIONS. 263 


effect of a bond, when set out, is determined by its words, 
I think a denial in this form is a denial of the bond as 
much as though they had said they denied the execution 
of any bond, for the plaintiffs must recover on a bond to 
the effect, as they have alleged; and if the original, when 
produced, should be to any other effect, it would be a 
variance. I think the denial is sufficient to make an 
issue as to whether defendants executed such a bond or 
not. 

Next, defendants deny that plaintiffs recovered judg- 
ment against Morst in the Justice of the Peace’s Court. 
I think this denial is sufficient to raise an issue on this 
allegation in the complaint. 

There is, also, a denial of the issuing of the execution 
against the property of Morst, and, also, against his per- 
son; and, also, a denial to the allegation in the complaint, 
that he did not rencer himself amenable to the final pro- 
cess of the Court, making some five distinct issues which 
would have to be disposed of before judgment could be 
taken for the plaintiffs. I do not doubt but that all their 
answers are sufficient to put the burden of proof on the’ 
plaintifis, 

We think, therefore, that the judgment of the Court | 
below should bé affirmed. 


L. A. SEELY, appellant, ‘ 

VS. | 
D. SEBESTAIN, | 
NELSON McCONNELL, et al., respondents. ) 
OPINION BY BOISE, J. 


Statement of the case. 


264 DECISIONS. 


The bill alleges in substance that petitioner is the owner of certain lands 
in Clackamas county, in what is known as Black Creek Swamp. That 
some years since, wishing’ to drain these swamp lands, he obtained the con- 
sent of the owners of the lands lying on the natural outlet of these swamp 
lands, to construct a ditch through their lands to drain these swamp lands. 
That he constructed such ditch at a large outlay, to wit: About $1,800, and 
extending the ditch from the lands below this swamp through his swamp 
lands, with side ditches to the main ditch. That respondents own lands lying 
above his in this same swamp and which, if drained, must be drained through 
his (plaintiff’s) land. That in January, 1869, these respondents petitioned 
the County Court of said county of Clackamas to appoint Commissioners 
to locate a ditch through the said lands of petitioners to drain their lands. 
This proceeding was under Act of 24th October, 1868. The Commissioners 
met and located such ditch, appropriating for that purpose the main ditch 
of petitioner already dug through his lands, and connecting with the ditch 
he had constructed through the lands of the proprietors below him on the 
outlet. Petitioner claims that by virtue of the eighth section of the said Act 
of October 24, 1868, the respondents having tapped and used his ditches are 
bound to contribute to pay him for the construction thereof a reasonable 
compensation, which he claims should be in proportion to their mutual 
benefits derived from its use in draining tHeir lands. 

Respondents claim that the award of damages assessed to the petitioner, 
of one hundred dollars, is the legal compensation intended by the Statute. 


The Statute says: “Any person whose land is so situated 
that 1t requires draining, and when any person or persons 
owning land adjacent thereto object to ditehes being cut 
or dug on their land, may make application in writing to 
the County Court of his county, at a regular session thereof, 
for the right of way, &c., and privilege to eut a ditch,” 
&c. When this application is made, the County Commis- 
sioners’ Court shall appoint Commissioners to locate such 
ditch and assess the damages to the owners of the land 
through whose land the ditch is to be cut—but “in as- 
sessing such damages they shall take into consideration 
the benefit that such ditch will be to the aforesaid lands ’’ 
through which the ditch is to be eut. 


This Statute is intended to provide for cutting a ditch 
where there is none; the work is to be done by the peti- 
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tioners to the County Court, and it is only in this matter 
that the Commissioners have jurisdiction. They have no 
jurisdiction to lay out a ditch over a ditch cut by an ad- 
joining proprietor; and by way of damages, assess the 
compensation of the owner of the ditch, so appropriated, 
by tapping bis ditch. ` 

This compensation is provided for in the 8th section of 
the act and is distinct from the damages which the Com- 
missioners are (lirected to assess for the cutting of a new 
ditch. We think this compensation named in section 8 
is in the nature of a contribution and is a proper matter 
for a suit in chancery, wheré all the parties interested in 
and using the ditch for their common benefit, may be 
made parties and compelled to pay their equitable. share. 


It has been insisted that this act is unconstitutional, as 
it provides for taking private property for private use (and 
not for public). We think there is nothing in this point. 
By public use is meant for the use of many or where the 
public is interested. 


Suppose a large marsh is situated in su¢h a manner that 
the miasma arising therefrom affects the public health of a 
large number- of people. To provide for its drainage 
would be a matter of public concern and could be regu- 
lated by law. So if draining of large swamps would add 
largely to the area of valuable lands in the State arid in- 
crease its resources, it would be the proper svbject of leg- 
islation; and it has been the practice of all States to leg- 
islate on this subject, and encourage the drainage of these 
lands, both as contributing to the public health and agri- 
cultural advancement of the country. They are often so 
situated that their redemption is impossible, by private 
enterprise, and the State may then contribute to that end: 
Millions of acres of such Jands have been redeemed in 
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this country and in Kurope at the expense of government, 
and we think there can be no question but what our Leg- 
islature has this authority, which has been sanctioned by 
the usage of the whole civilized world. 

Judgment will be reversed and anew trial ordered. 


JOHN H. HAYDEN, et al. 


us: 
RICHARD STEADMAN. J 
OPINION BY BOISE, J. 


The complaint in this case, after setting out the parties, 
SLYS: 

“That the said defendant is indebted to the said plain- 
tiffs, over and above all payments and off-sets, in the sum 
of three hundred and ninety-two dollars and seventy-one 
cents, and interest thereon, from October 20, 1869, by 
balance due upon an account for bill of James Dorherty, 
to the plaintiffs aforesaid, by said defendant, and for lum- 
ber sold and delivered by the said plaintiffs, to the said 
defendant, at his special instance and request.”’ 

Then follows a list of items, among which items is the 
following, to-wit: 

“ October 81, 4 
To James Dorherty’s bill, assumed by defendant, 215.24.” 
‘“ To interest on James Dorherty’s bill, 22.00. 


I 


The complaint then proceeds: 
“That the said defendant has paid upon the foregoing 
account, at currency rates, the sum of nine hundred and 


seventy-eight, 85-100 dollars, including fifty dollars paid 
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upon said bill of said James Dorherty, and no more,” &c., 
concluding that there is still due, &e. 


The defendant demurred to this complaint, and as a 
special ground of demurrer, says that he demursto so much ` 
of said complaint as relates fo. the pretended cause of 
action, set up for a balance due upon an account, for bill 
of James Dorherty to plaintiff, and says that the same 
does not state facts sufficient: to constitute a cause of 
action, &e. ) 

To this question, the attention of this Court was particu- 
larly directed in the argument and the other points were 
abandoned. The Court below overruled the demurrer, 
and gave judgment for the whole amount including this 
item. 

It appears from the complaint, that this bill was origi- 
nally a debt due from James Dorherty to the plaintiffs, 
which they say the defendant assumed to pay. It was 
then an undertaking on the part of the defendant, to pay 
the debt of a third person and the action must, therefore, 
rest on a contract made by defendant with plaintiffs to pay 
it, which contract must be set out in substance in the 
complaint, and it must be shown that the contract was for , 
a good consideration and not nudem pactum. (1 Chitty’s 
- Pleadings, 297). 

The plaintiff must set forth everything that is essential 
to the gist of the action. (1 James’ Law Dec., 156). He 
must show that a contract was made between the parties, 
and that it was for a good consideration. . In this case it 
does not appear that there ever was any mutual agreement. 
between the plaintiffs and defendant, by which the 
defendant agreed to pay this bill to the plaintiffs, and that 
the plaintiffs agreed to receive him as their debtor instead 
of Dorherty. 
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In cases of collateral undertaking under the Statute of 


of frauds, the plaintif should declare specially. (Oliver’s 
Precedents, 236 note). 


In this case the plaintiffs’ complaint does not come up to 
these requirements and we think the demurrer was well 
taken. Judgment modified. 


— 


ANNA NEWTON, et al, appellants, ) 


ve 


cS. 
LUCINDA ALLEN, et al., respondents. J 


OPINION BY BOISH, J. 


The complaint in this case alleges that the plaintiffs are the heirs at law 
of Hiram and Nancy Allen, deceased; that Hiram and Nancy Allen were 
married about the year. 1888; that in 1847 they settled on said land, under 
the laws of the late Provisional Government of Oregon, and from that time 
continued to reside thereon until January, 1849, when said Nancy Allen died; 
that said Hiram Allen continued to reside on the land with these plaintiffs, 
who were then minors, until 1863, when he made proofs in the name of 
Nancy Allen, his deceased wife, and her children.{the plaintiffs), of resi- 
dence and cultivation, undcr the donation law, and then alleges that through 
fraud the patent was afterward issued to said Hiram Allen and Lucinda 
Spencer, who married said Hiram in July, 1850, and was his wife at the 
time of the passage of the donation law and until after the year 1858, and 
during the whole period during which the residence and cultivation was 
completed on said land after the passage of said donation law. And plain- 
tiffs ask to have said patent set aside so far as the same conveys a title to 
said Lucinda Spencer, and that the Court decree to the plaintiffs the full 
possession and control of said premises. 

To this complaint the defendants demur, on the ground that the Court 


has not jurisdiction of this suit and that complaint does not state facts suf- 
ficient to sustain a cause of action, l 


Fhe principal question discussed in the argument was 
as to the capacity of the heirs of a person who died prior 
to the passage of the donation law (September 27, 1850), 
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and who died on the land, claiming it under the late Pro- 
visional Government, to hold the land by virtue of the 
ancestor’s residence. 


The language of the 4th section of the donation law 
(under which the plaintiffs claim), is: “That there shall 
be and hereby is granted to every white settler or occu- 
pant of the pubiic lands,” etc., “now residing in said Ter- 
ritory, or who shall become a resident thereof,’ ete. 
“Now residing,” means living in said Territory. It can’ 
not be said that a person who is dead is residing. The 
grant was to persons in being, and in case they die before 
their title has become complete under the law it provides 
how the survivor of married persons, one of whom is de- 
ceased, and the heirs of such persons, may perfect the title 
of the deceased married person or ancestor, so as to perfect 
the title in themselves. 


But there is nothing in the law which provides for per- 
fecting title in the heirs of persons who died prior to the 
twenty-seventh of September, 1850, and claiming the land 
under the laws of the late Provisional Government of Or- 
egon. 

All there is in the Act touching this subject, is the pro- 
vision in the said fourth section: “and in all cases where 
such married persons Tae complied with the provisions 
of this Act, so as to entitle them to a grant as above pro- 
vided, whether under the late Provisional Government or 
since, and either shall have died before patent issues.”’ 

The words “shall have died before patent issues,’’ refers to 
that period of time which may intervene between the com- 
pletion of the four years’ residence and cultivation, and the 
time of the issuing of the patent, and being a reference to 
the future, must have referred to a time subsequent to the 
passage of the donation law, in which the language was 


270 DECISIONS. 


written. I think the words “whether under the late Pio- 
visional Government of Oregon, or since,” have reference 
to residence and cultivation under the laws of that govern- 
ment, and were inserted to enable the settler who had 
been on lis claim under that government, to count the 
time of such occupation as a part of the four years con- 
tinual residence required to perfect his grant. Without this 
provision, the old settler, who was on his claim at the pas- 
sage of the law would have had to-eommence his time of 
residence after the twenty-seventh of September, 1856, 
and I do not think it intended to revive the claims of dead 
persons, who were once claiming the land without the 
authority of the United States, for all the laws of the Pro- 
visional Government in relation to the disposal of the- 
lands were void, and could only have vitahty by direct 
act of Congress. 

This question was before the Court in the case of Ford 
vs. Kennedy, where it was held that theheirs of settlers in 
Oregon, who died prior to September 27, 1850, cannot in- 
herit by virtue of the residence and cultivation of their 
ancestors. (1 Oregon, 166.) 

Judgment atirmed. 


DAN. T. STIMSON, 9 
YS. | 
ESTES & STIMSON. J 


OPINION BY BOISE, J. 


This is an action to recover on an account for labor per- 
formed for the defendants, of the recoverable value, as 
alleged, of one hundred and eighty-nine 80-100 dollars and 
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for superintending the performance of certain street con- 
tracts in ‘the city of Portland, under an agreement, with 
the defendants, by the terms of which plaintiff was to 
receive for such services in superintending said street con- 
tracts one-third of the profits accruing from such contracts, 
which profits plaintiff alleges in his complaint, to have 
been two thousand, eight hundred and one 79-100 dollars. 

In their answer the defendants deny plaintiff’s claim for 
services, but admit that plaintiff superintended the street 
contracts as alleged and that he was to have one-third of 
the profits thereof as alleged, but defendants say that the 
profits of such contracts were only six hundred and eighty 
dollars; and defendants further allege that they bought lot 
one, in block seven, with a part of the proceeds of said 
contracts for the joint benefit of plaintiff and defendants, 
and ask to have the purchase price thereof allowed in set- 
tlement. f 

Plaintiff, in his replication, denies the purchase of the 
lot with his knowledge or consent. 


The case being at issue was referred to George H. Dur- 
ham, Esq., and he directed to hear the same and report 
the evidence and his findings of the facts and conclusions 
of law. 

On the trial before the Referee, the plaintiff introduced 
his evidence and rested; defendants then introduced their 
evidence, in reply to plaintiff’s evidence, and, also, evi- 
dence to support their answer, and rested. l 

Plaintiff was then-recalled and examined, “to rebut 
some new matter contained’ in the testimony of the 
(efence;’’ after defendants had cross-examined this wit- 
ness, the plaintiff rested his case. 


Defendants’ counsel then stated, as follows (from the 
report): i 


- 
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“We now offer Mr. Pennoyer as a witness.’’ 

« Plaintiff ’s counsel objected, on the ground that both 
defendants and plaintiff had rested their cases.” (Referee 
goes on to say): “In ruling on the objection, I stated 
that if defendants wished to introduce testimony to im- 
peach the rebutting witness of plaintiff, they had right to 
do so, and the evidence would be admitted; or, if they 
would show that by any accident or mistake, they had 
omitted anything necessary to their defence, it would be 
admitted on such showing, otherwise is would not.” 

«They refused to state what they expected or wished 
to show, merely stating that they only intended to ask 
what they had a legal right to.” 


Referee then refused to open the case on this state- 
ment. 

The question now presented to this Uourt is, ought the 
Court below to have set aside the report of the Referee 
because he refused to receive and reduce to writing the 
testimony so offered by the defendants’ counsel? 


The counsel for the defendants rely on the Statute, 
page 194, section 224, which provides, (on trial before 
Referee): “If evidence offered by either party shall not 
be admitted on the trial, and the party offering the same, 
except to the decision rejecting such evidence at the 
ime, the exception shall be noted by the Referees, and 
they shall take and receive such testimony and file it 
with the report.” 

This matter involves the consideration of the manner 
of conducting a trial before .a referee as to his discretion 
in controlling the order of the trial. In a trial before a 
Court, the rule is, that plaintiff shall first introduce his 
proof, and when he has rested, the defendant shall intro- 
duce his proof, and when he has rested, the plaintiff may 
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introduce testimony to rebut any new matter shown by 
the defendant, and when plaintiff has closed his rebutting 
_ testimony, the defendant cannot open his case again except 
by leave of the Court, and if.the Court allow it, it isa 
matter of discretion, and the order refusing the motion to 
re-open, is not subject to exception. ` f 

If during a trial, while a party is producing his testi- 
mony, and before he closes his case, offers testimony which 
is refused by the Court, such party may except to such re- 
fusal, and his exception must be allowed, and the testi- 
mony offered should be embodied in a bill of exceptions, 
so that the superior court can judge of its competency 
on an appeal. And I think it was only the intention of 
the Statute to extend this practice to trials before referees 
so that their errors might be brought before the court’in 
the same manner as the errors of an inferior court are 
brought before the appellate court, and that it is the in- 
tention of the Statute that trials before referees shall pro- 
ceed in the same manner as trials before a court, and that 
they are clothed with the same authority in directing the; 
manner of the trial, and in deciding motions which may 
arise during its progres’, and that in such trials the or- 
der of producing proof is the same as in trials before a 
court—in fact that the referee sits as the Court in all res- 
pects. I think this is clearly indicated by Section 223 of 
the Code, where it is provided that “the trial by referees 
shall be conducted in the same manner as a trial by the 
court.” 


The construction contended. for by the counsel for the 
appellants would take from the referee all control of.the 
trial in respect to the order of the proofs, and would be at , 
variance with general practice. I think the words of the 


224th section of the Statute, “if evidence offered by either 
i 30 


4 DECISIONS. 


party shall not be admuitted,’’ only refers to evidence of- 
fered in the course of a trial conducted as a trial in a 
court in the usual and established mode, and not to evi- 
dence ofiered out of order, and which it is in the disere- 
tion of the court to refuse. 

The judgment will be affirmed. 


THOS. TOWARD AND WIFE 


ts, 


N 
| 
E. M. BAMFORD. J 


OPINION BY BOISE, J. 


The facts in this case, as shown by the pleadIng:, are as follows: 
The respondent, E. M. Bamford, was Clerk of School District No. 1, in 
want county, in the year 1869. In that year the Directors of said District * 
employed one of the plaintiffs, Martha J. Howard, to teach a school in said 
district for three months, agreeing to pay her therefor the sum of three 
hundred dollars, and she taught said school. Andon the 9th day of July, 
1869, the Directors of the District executed and delivered to her an order 
for three hundred dollars on the said Clerk, which order was for said services 
as teacher. "A i 
About the 8th of March, 1870, the respondent, as such Clerk, drew from 
the county treasury, upon the order of the County Superintendent of Com- 
mon Schodls, the sum of ninety dollars in coin and one hundred and seven 
dollars in legal tenders; and on that day another order in favor of P. B. 
Owens, issued in 1868, by said School Directors on the Clerk of said Dis- 
trict, was presented to the respondentand the money in his hands belonging 
to said District was paid thereon, which was prior to the presentation of the 
order to him of said Martha J. Howard, which last order was refused to 
be paid for want of funds. 


We think that, under this state of facts, the Clerk 
would not be responsible in this form of action, He 
would not be called on to pay out money which he did 
not have, and we think that where there are outstanding 
warrants against a School District the Clerk may pay 
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those first presented, and itis not necessary that the money 
of each year be exclusively applied to pay for schools 
taught during the year in which it was levied. . 

Second, We think that, had there been money in the 
hands of the Clerk applicable to the warrant of the plain- 
tiffs, and he had refused to pay it to them on the presen-- 
tation of the warrant, their remedy would be by man- 
damus and notin this form of action. The funds in the 
hands of the Clerk are the the property of the District, 
aud do not by the drawing and presentation of an order 
become money in his hands had and received to the use 
of the holder of the warrant; they remain public funds in 
his hands until he parts with their custody or sets then: 
apart to the use of another and becomes his voluntary 
agent. f 

The Clerk of a School District is an ofticer, and the same 
rules must apply to and govern his conduct as those which 
apply to County Treasurers and the Treasurer of State. 

To hold that these officers were liable to an action for 
money had and received in every case where questions of" 
doubtful appropriations arise and from uncertainty they 
refuse to pay a warrant, would we think be a bad practice;. 
that the. usual and better mode is to proceed by man- 
damus. 

Judgment aftirmed. 


STATE OF OREGON ez rel., 
J. J. WHITNEY, appellant, 

| 
5. A. JOHNS, respondent. J f 


APPEAL FROM LINN COUNTY. 


The appointee of the Governor appointed to fill a Vacancy in office, occa- ' 
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sioned . by death or resignation. only holds said office until the first General 
Election after the vacancy occurs. 
At that time the people may supply the office by election. 
The term of an office attaches to the p2rson of the individual elected to 
fill the same. 
Whenever a County Judge is elected his term of office continues for four 
years, unless terminated by the death or resignation of the person elected. 
The facts are sufficiently set forth in the opinion of the Court. 
N. L. BUTLER, District Attorney, WILLIAMS & WILLIS, and 
BELLINGER & BURMESTER, for appellant. 
R. S. STRAHAN and N. H. CRANOR, for respondent. 


McArrtuur, J. 

On June —, 1866, Burr Morris having received a ma- 
jority of all the votes cast, was duly elected County Judge 
of the County of Linn, in this State. He was qualified, 
and, on July —, 1866, entered into said office and began 
to exercise the functions thereof. In September, 1866, 
Morris died, and the Governor.of the State of Oregon ap- 
pointed E. R. Geary to fill the vacancy occasioned by the 
decease of the said Morris. On June —, 1868, S5. A. 
Johns, respondent herein, was elected County Judge of 
said County, and, being duly qualified, entered upon the 
discharge of the duties of said office in July of said year. 
On June 6, 1870, J. J. Whitney, the relator and appel- 
lant, having received a majority of all the votes cast for 
the competitors, or candidates, for the said office, and hav- 
ing received a certificate of election from the Clerk of 
said County, filed in the office of said Clerk the oath of 
office required by law. On or about July 4, 1870, W hit- 
ney demanded of Johns the possession of said office, 
together with the books and papers thereunto belonging. 
To this demand Johns refused to yield. Whitney, there- 
upon, brought an action in the Circuit Court of the State 
of Oregon, for the County of Linn, as provided by law, 
alleging Johns to be an ursurper and intruder, and invok- 
ing the assistance of the law in order to oust Johns from 
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said office, at the same time praying that the title, fran- 
chises, &c.; of said office, be adjudged to be in and belong 
to him. The Court below, after due consideration, made ` 
and entered a judgment in favor of Johns. From that 
judgment Whitney appeals to -this Court, alleging error. 


The first question that arises for our consideration is as 
to the legality of the election of Johns in 1868. Section 
14 of Article II of the Constitution of this State, declares 
that “general elections shall be held on the first Monday 
in June, biennially.” A general election is one at which 
the people may fill, by election, every elective office in 
the State, not otherwise distinctively provided for by the 
Constitution or laws. ‘Those offices are enumerated and 
set forth in Section 8, page 697, General Laws. Article 
VII of the Constitution fixes the time when such election 
shall be held. Section 16, Article V, of said instrument, 
provides that “when during a recess of the Legislative 
Assembly a vacancy shall happen in any office, the ap- 
pointment of which is vested in the Legislative Assembly; 
or when at any time a vacancy shall have occurred in any 
other State office, or in the office of Judge of-any court, 
the Governor shall fill such vacancy by appointment, 
which shall expire when a successor shall have been 
elected and qualified.”’ 


After the decease of Morris, the then Governor, acting 
within the scope of his constitutional authority, appointed 
Geary to fill the vacancy. It is contended that by virtue 
of this appointment Geary had a right to continue in said 
office until July, 1870, the term of the office of the County 
Judge being four years and he being appointed to fill the 
unexpired term of Morris. It must, in this connection, be 
borne in mind that a General Election occurred in June, 
1868, the same being the one at which Johns was elected. 
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As has before been stated, the Governor’s act, in appoint- 
ing Geary, was lawful and proper, but we are of the 
opinion that he has no power or authority to fill any va- 
eancy by appointment, which appointment shall extend 
beyond the General Election next folowing. The power 
reposed in the Executive by Section 16, of Article 5, of 
the Constitution is not absolute, but limited and qualified, 
and was only reposed in him for the purpose of filling 
vacancies in office, until such time as the people, the re- 
pository of all power, could act thereon and fill them, as 
at the recurrence of a General Election. The persons so 
appointed, merely hold office temporarily, so that public 
business may not be retarded or disturbed by the death or 
resignation of the elected incumbent. As to the appoint- 
ing power of the Governor, it appears to us from the Con- 
stitution and from our system of government that it was 
the manifest intention of the framers and founders thereof 
to restrict the same within the narrowest limits. Indeed, 
the weight of authority very decidedly supports this 
theory. (Vide People vs. Langdon, 8 Cal., 15; People vs. 
Mizner, 8 Cal.,524-5; People vs. Whitman, 10 Cal., 46; 
People vs. Tilton, 87 Cal.. 621). To hold that the power 
of the Governor is so great that he can prevent the people 
from selecting their officers at any time, when in so doing 
the fundamental law is not infringed, would be contrary 
to the spirit of our form of Government. The Court be- 
low (Boise, J.) in passing upon this branch of the case, 
argued as follows: “Section 11, Article 7 (of the Consti- 
tution), provides for the appointment of County Judges 
by ‘election. Section 14, Article 2, fixes the time when 
such election shall be held. And when any officer is 
elected for aterm of years, which term extends beyond 
two years (the period between the general elections) and 
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the office to which he is elected becomes vacant, the 
power to fill such vacancy devolves on “the original ap- 
pointing power, the people, unless they have delegated 
that power to some other authority.’ In this case it is 
claimed that the Governor has that power delegated to 
him by Section 16, Article 5, which provides: “The 
Governor shail fill such vacancy by appointment, which 
shall expire when a saccessor shall have been elected and- 
qualified.’ Why are the words used, “shall -expire 
when a successor shall have been elected’ and qualified?” 
The term of the appointee of the Governor must, on-the 
theory of the plaintiff, expire at the end of the term of 
four years from the time the deceased incumbent was 
elected, and they were not used to prevent an interreg- 
num after the expiration of such term, for that is fully 
provided for in Section 1, Article 15. These words have 
no signification in this place in the Constitution unless they 
are intended to limit the term of the appointee of the 
(Governor to such time as the vacancy in the office-can be 
filled by election. The people of Oregon, by their’ Con- 
stitution, made their Judiciary elective and only gave the 
Executive power to fill temporary vacancies which should 
occur between elections. If the people had intended to 
part with this power of appointing County Judges they 
would have so expressed it. It cannot be inferred. No 
inference or intendment is ever presumed against the sov- 
ereign. Such is thé universal rule for the construction of 
statutes, for they -emanate from the sovereign power, 
which, in this State, is the people. They appoint the Ex- 
ecutive and he only acts by delegated authority, and this 
authority cannot be presumed beyond the express words 
of the grant. And I think the power in this case only 
extends to the filling a vacancy until the next general: 
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election, when the people can regularly exercise their au- 
thority in electing officers. I think it is not reasonable 
to presume that, where the people have reserved to them- 
selves the appointment of an officer, they would confer on 
the Executive the filling of a vacancy in the oflice that 
would extend the time of the appointee beyond a general 
election, and deprive the whole people of a county from 
electing their‘own local officer when they could fill it as 
conveniently as they appointed the original incumbent. 
If it were not for Section 16 of Article 5 of the Constitu- 
tion, I think there would be no pretence but what in case 
of a vaeancy in the office of County Judge it could be 
filled at the next general election, because it is a political 
axiom that when an office becomes vacant the power that 
made the office and filled it can fill it again, uuless they 
have delegated that authority to some other power. If 
they have surrendered that power it should be by express 
and unequivocal words. The words are: “The Governor 


-may fill the vacancy until a successor, is elected.” Va- 


cancy in an office means the want of an incumbent at the 
time: It has no reference to duration of time, and the 


- appointment of a person to fill a vacancy pro tempore does 
~ not invest him with a full term unless the law so expressly 


provides. Vacancy in an office is one thing, and term is 
another. An office may be vacant and filled many times 
during aterm of four years. I am therefore of the opinion 
that the appointment of Geary continued only until the 
next general election after his appointment, and “until his 
successor was elected and qualified.” In the arguments 
aud conclusions reached by the Court below upon this 
branch of the case, as set forth above, we fully concur. It 
follows therefore that the election of Johns in June, 1868, 
was legal. 
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This conclusion being reached, the next question which 
is presented, is: For what length of time was he chosen? 


The State Constitution, Section 11, Article VII, pro- 
vides that: “There shall be elected in each county, for the 
term of four years, a County Judge, who shall hold the 
County Court at times to be regulated by law.” We 
have already seen that in case of a vacancy in the office 
of County Judge, caused either by the death or the resig- 
nation -of the incumbent, the office may be filled by 
election, at the first general election following the death 
or the resignation, and that the term of the appointed 
incumbent, the locum tenens, then expires. It is, also, 
clear that in newly organized counties the office of County 
Judge, as well as each and every other county office, is 
filled by election, at the first general election occurring 
after the Act of the Legislature erecting and organizing a. 
new county—the appointees in no instance holding over. 
It is, also, manifest that the County Judges cannot be 
regularly and quadrennially elected in each county 
throughout the State. In some counties they are elected 
at one general election, and in others at the next general 
election. If there was such a thing as a regular term of 
office, disconnected from the person of the incumbent, 
o the elections for County Judges would be regular 
throughout the State, and occur every fourth year from 
the adoption of the Constitution. We are of opinion that, 
under Section 11 of Article VII, just cited, the term 
attaches to the person. It is in the nature of a personal 
franchise, which may be terminated by the act of the 
party himself. He may exercise it for four years. He 
may resign it. Then he yields it up to the power. which 
conferred it upon him, and the people, if they elect a 
successor, confer a like franchise upon that successor, and 

36 ; 


1 


vam 


Poe 


282 DECISIONS. 


te ent ee ne cere eee entrees pene 


there is no constitutional or statutory prohibition to that. 
successor holding the office for four years; and though 
such election should occur before the, expiration of tour 
years from the last preceding election, they confer the 
office for the full constitutional term. Hence, we con- 
elnde that, by virtue of the election in June, 1868, Johns 
became entitled to hold the oflice of County Judge of 
‘Linn County, and enjoy all the franchises of that office for’ 
four years from the time of said election. The cases of 
Contant vs. The People, 11 Wend., 512; The People, ex 
rel, Aylett vs. Langdon, 8 Cal, 1; The People, ex rel, 
Ingersoll vs. Garey, 6 Cowan, 642; The People, ex rel., 
Davies vs. Cowles, 13 N. Y., 850; The People vs. Keeler, 
17 N. Y., 870; Banton vs. Watson, 4 Texas, 400; Roman 
vs. Moody, Dullam’s (Texas) R., 512, Texas Digest, 386; 
People, ex rel, Brodie vs. Weller, TT; though not directly 
in point, are analagous in principle, and fully support this 
conclusion. Counsel for the appellant have cited some 
very respectable authorities in support of a contrary 
theory, to which, under some circumstances, we would 
defer; but in this case we cannot, for we are fully satis- 
fied that the conclusion reached is in perfect accord with 
the spirit of our constitution and laws. The decision of 
the Court below is, therefore, affirmed. 


-JAMES F. BYBEE, appellant, \ 


VS. 


GEORGE SUMMERS and 
WILLIAM ELLIS, respondents, J 


ee Ne 


APPEALED FROM CIRCUIT COURT FOR CLATSOP COUNTY. 


HILL, THAYER & WILLIAMS for the appellant. 
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JOHNSON & McCOWN for the respondents. 
THAYER, J. ) 


This was a suit in favor of the appellant, and against 
the respondents, to carry into execution a decree of the 
Circuit Court of the State of Oregon for Clatsop County. 
The complaint was filed on the 14th day of August, 1869, 
and it alleged that on the 10th day of September, 1859, 
one Cyrus Olney commenced proceedings: for partition of 
lots oue and two, in block fifty-five, in the town of Astoria, 
in Clatsop county, filing on that day his petition in the 
Circuit Court of said county; against him, appellant, and 
one James Taylor, as defendant to said petition; in which 
petition it was alleged that said petitioner, Olney was then 
the owner in fee simple, subject to any public easement 
that might exist, and in possession of the undivided half 
part of ‘the tract of land constituting the north-west quar- 
ter of block fifty-five, of the town of Astoria, as laid out 
_ and recorded by John McClure, in said county and State, 
and that appellant and said James Taylor were the owners 
of the remaining half as tenants in common with him, the 
said Olney, but in what proportions as between themselves 
was not alleged; that said property was so affected by the 
nature of the improvements thereon, that it could not be 
divided without great prejudice to the owners, and the 
prayer ofthe said petition was that said property might be 
sold, and the proceeds divided among the owners accord- 
ing to their respective rights; that afterwards in said ac- 
tion, such proceedings were lad; that on the 18th day of 
October, 1859, the Honorable Circuit Court ot said county 
of Clatsop, upon a ‘hearing of said petition, did find, and 
it was then and there, by said Court, duly determined and 
adjudged that. said Cyrus Olney was the owner of an un- 
divided three-sixths interest, and the said James F. Bybee, 
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appellant, was the owner of an undivided two-sixths in- 
terest, and that said James Taylor was the owner of the 
remaining one-sixth interest in the property described in 
said petition, which property the said complaint further 
alleged, is identical with, and now properly described as 
said lots one and two, in said block fifty-five, in said town 
of Astoria. 


Said complaint further alleged, that said property was 
by said judgment of said Court, ordered to be sold upon 
certain terms therein mentioned, in order to a partition of 
the proceeds of such sale amongst the said parties to said 
petition, and proceeding for partition, decording to their re- 
spective interests in said property, which complaint 
further alleged, that said judgment of partition remains in 
full force and effect, having never been in anywise vacated, 
annulled, or set aside, but that the same has never been 
executed, nor said order of sale contained therein, carried 
into effect. Also alleged, that since the rendition of said 
judgment, said defendants, these respondents, Summers 
and Ellis, have succeeded to the interests of said Olney 
and Taylor, in the north half of said lots in the manner fol- 
lowing: Said Taylor on the 4th day of April, 1862, sold 
and conveyed his one-sixth interest in the whole of said 
lots to said Olney by deed of that date, which appears on 
record in Book “B,” of the Registry of Deeds of said 


-county of Clatsop, on page 548 thereof, and said Olney on 


the 28th day of June, 1865, sold and conveyed his entire 
interest in the north half of said lots to defendants (said 
respondents) by deed of that date, recorded on page 747 
of said Book “ B,” whereby defendants are the owners of 
a two-third interest in the north half of said lots, plaintiff 
(appellant) owning the other third interest therein as 
above-mentioned. ‘The complaint after further alleging in 


ak 
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regard to a warehouse being upon the premises which de- 
fendants had used and been in receipt of the rents and 
profits of, and the rental value thereof alleged to be $490, 
concluded with a prayer among other things for jadgment, 
that, said judgment of partition might be enforced, and 


executed, between appellant and respondents as to said - 


north half of said lots. That said order of sale might be 
renewed and some proper person be appointed by the 
Court to sell said north half of said lots under the direction 
ot said Court, and that out of the proceeds of said sale, the 
costs of such proceeding be fitst paid, and the balance 
divided between appellant and respondents according to 
their respective interests, as set forth in said complaint. 


The respondents interposed an answer to the said com- 
plaint, in which they allege that they are the owners in 


fee of the whole of said north half of the two lots in ques- 


tion. That for a valuable consideration and in good faith 
they purchased the whole of said property from Cyrus 
Olney. That said Olney purchased the same from John 
McClure, and that said McClure purchased the same from 
the United States of America, or received a patent for the 
same under the Act of Congress of the 27th of September, 
1850, commonly known as the Oregon Donation Land 
Law, and deny that as against them, the plaintiff (appel- 
lant) is the owner of said lots, or any part thereof. The 
answer also set forth, that at the time of defendants’ pur- 
chase from said Olney, the conveyance from the United 
States to said McClure, and trom said McClure to said 
Olney were duly recorded in the Recorder’s Office 
for Clatsop county, Oregon, in the United States 
Land Office, and were notice to all the world, and that 
defendants had no knowledge of the partition decree or 
proceeding set forth in the complaint or of the plaintiffs’ 
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Respondents ) claim to said property either en or since 
taking such conveyance and purchasing such property 
from Olney until after the commencement of this suit, and 
deny that said pretended decree was entered, docketed or 
enforced so as to be any lien on said property, or any 
notice to the defendants, and further say that if such decree 
was ever any such lien the same has long since expired. 


The balance of the answer relates to said building or 
warehouse, the use thereof, the value of such’use, and the 
length of time it was used, also alleges that defendants 
have put repairs upon said premises amounting to 8175 00° 
which they claim to have set off against plaintuif’s de- 
mand for rent if the Court should decree plaintiff any in- 
terest in the said property; and concludes with a demand 
for judgment for costs and disbursements. The cause was 
submitted upon these pleadings, each party claiming judg- 
ment. The Court gave judgment for the defendants in 
accordance with the prayer of their answer, and the plain- 
tiff appeals to this Court, and the question presented is the 
same as presented to the Court below, that is, which party 
is entitled to judgment upon the complaint and answer, 
which I have set out fully, except as to the use of the 
premises. The plaintiff can in no event claim anything 
on account of the rents, profits or use of the premises, 
and his counsel, upon the hearing in this Court, did not 
insist upon any claim for such use. The answer, which 
must be taken as true upon that point, shows that the 
amount and value of the improvements put upon the prem- 
ises by defendants is a full set off to any mesne profits ad- 
mitted by the pleadings. The main question in-the suit 


is, do the pleadings admit any facts showing that the 


plaintiff has an interest in the part of said two lots? It 
will be seen that the answer does not deny but that Olney 
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instituted the proceedings as alleged in the complaint, nor 
deny the rendition of the decree of October 13, 1889, 
wherein said Circuit Court found and adjudged that the’ 
plaintiff (appellant) was the owner of an undivided two- . 
-ixths interest in said property, and that the other parties 
thereto were the owners of the respective interests before 
mentioned, but the defendants claimed in their answer 
that they purchased without notice of such decree, and 
further that if it created any lien upon the premises the 
same has long since expired. I assume that the pleadings 
admit that Olney on the 4th day of April, 1862, acquired 
all the interest of Taylor in said premises, and that on the 
28th day of June, 1865, he made a conveyance to defend- 
ants of allthe interest he then had therein, or could convey 
under the circumstances, and that the defendants acquired 
all the interest in the premises they could legally claim 
under a deed from Olney to them of that date, purporting 
to convey the whole of the property in question, and that 
they had no actual notice of the decree in partition at the 
time of the conveyance. The question then to-be deter- 
mined is, what are the legal rights of the parties to this 
suit under this state of facts? Itis a general rule of law 
that the vendor of property can not convey a greater right 
or title than he has. There are instances where the pur- 
chaser of property, in good faith, secures a better title to 
it than his vendor had. Cases of that kind have fre- 
quently arisen under registry acts, also under the law of 
latent trusts; but inthe case at bar, the interest claimed 
by the appellant, in the property in this suit, has been es- 
tablished by the decree of a Court of Record, having ju- 
risdiction of the parties and subject matter. 


Such an adjudication was binding upon the parties to 
the partition proceeding, and their privies for all time. 
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Nothing short of an adverse possession of twenty years, 


or acts amounting to an estoppel in pats, could destroy or 
impair his right; such a decree is constructive notice to all 
the world. Many land titles in the country rest upon de- 
crees Of our Courts. A Court of Equity has jurisdiction to set 
aside a deed or divest a party of title to real estate. By 
their terms in many instances, they operate as a deed, and 
it would be remarkable if they imparted no notice. Under 
our Statutes, an attachment binds the interestin a debtor’s 
real estate from the time of its levy. (See Sec. 148, Civil 


Code). 


And a judgment, decree, or order, is, in respect to the 
matter directly determined, conclusive between the parties, 
and their representatives and successors in interest, by 
tit,e subsequent to the commencement of the action, suit, 
or proceeding, litigation for the same thing, under the 
same title and same capacity. (See Sub. 2, Sec. 123, 
Civil Code; see, also, 17 Mass., 365), 


The decree in question was more than an intermediate 
order upon some incidental matter, it was final in its char- 
acter. The allegation in the complaint is:’ “That after- 
wards in said action, such proceedings were had, that on 
the 18th day of October 1859, the Honorable Circuit 
Court of the said county of Clatsop, upon hearing of said 
petition, did find, and it was then and there by said Court 
duly determined, and adjudged, that said Cyrus Olney, was 
the owner of an undivided three-sixths interest, and the said 
James F. Bybee was the owner of an undivided two-sixths 
interest, * * * * * * and that the said property 
was by the said judgment of the said court ordered to be 
sold upon certain terms therein mentioned in order to 
a partition of the proceeds of such sale among the 
said parties to said partition, and proceeding for partition, 


DECISIONS. 289 


according to their respective interests in said property.” 

This decree has never been executed, but to all intents 
and purposes it was a final decree. It determined the | 
legal rights of the parties in the property. (See 7th page, 
1870, Wendell 46; 25th U. 8. Digest, page 817, section 
88; 16th Curtis, page 816). . i 

It will be observed, that the partition suit was instituted 
by Olney the defendants’ grantor, and I am unable to see 
how the defendants can reasonably claim to occupy any 
more favorable condition, in respect to the title to this 
property than their grantor could have done. I think it 
is a clear case where the law charges :them with con- 
structive notice of Olney’s title, and that the decree in 
partition is in no way affected by the lapse of time that. 
has intervened since its rendition, or the circumstance of 
the defendants purchasing without actual notice. Even if 
they took under a conveyance which purported to convey 
the entire property, the appellant is not responsible for 
Qlney’s wrong, and the facts do not disclose any grounds 
that would justify a forfeiture of his property. 

Property is held by a more secure tenure, I trust, than 
that. 

Judgment of the Circuit Court reversed, and judgment 
for the appellant that the decree in partition be executed. 
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JAMES HEATHERLY and 
MARY J. HEATHERLY, appellants, 


US. 


HENRY G. HADLEY and 
H. C. OWEN, respondents. 


The ag dispensing with the classification of bills has not taken 
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away the right of suitors to present any cause of suit that formerly could 
be presented by any form of bill. 

Having obtained jurisdiction for one purpose, a Court of Equity may 
hold it for all purposes connected with vhe transaction. 

Proofs cannot add to the force of an undisputed allegation of the 
pleading. 

Where the pleading points out a particular mode of service, if the mode 
pointed out falls short of due service, proofs cannot aid the allegation. 

Nothing shall be intended to be out of the jurisdiction of a superior Court 
except that which specially appears to be so. 

If the record contains a recital of the facts requisite to confer jurisdiction 
it is conclusive when attacked collaterally. 

If the record is silent as to jurisdictional facts they will be presumed to 
have been duly established, but such presumption may be rebutted by ex- 
trinsic evidence. 

If it appears by the record expressly, or by necessary implication, that 
the cause of action was beyond the jurisdiction of the court, or that the 
court proceeded without notice to the parties, no presumption in favor of the 
jurisdiction arises, and the judgment will be void. 

When a court of record seeks to acquire jurisdiction by a cause specially 
pointed out by statute, a strict compliance is necessary. 

Proof of the service must be made in the court in which the process is 
returnable. 

A recital in a decree, ‘‘that notice has been given in due form of law,” 
will not preclude a party from denying the jurisdiction in a suit brought to 
reform the decree. 

When extrinsic evidence i is admitted in aid of the record, the proposition 
that courts have permitted to “be proved in a subsequent proceeding, is not 

solely that process was in fact served, but that there was proof of service 
betore the court that rendered the decree. 

An admission of service must state the time and place. 

When the decree contains a recital that due service was made and the 
return purports to set out the mode of service, and the mode set out is in- 


sufficient, the recital will not aid the return. 


This is a suit to set aside a decree of foreclosure. At 
the preceding term of this Court the case was heard upon 
an appeal taken from a decree rendered in favor of the 
defendants upon the pleadings. The proceedings upon 
that appeal are reported in 2 Ogn. R., p. 269. 

The decree appealed from was then set aside and the 
ease being remanded to the Circuit Court for further pro- 
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ceedings, was heard before a referee upon proofs, without 
amendment of the pleadings. The reteree found, among 
other facts, that James Heatherly was not served with 
summons in the former suit and that the decree in that 
suit was for a greater amount than was due; and he re- 
ported a decree setting aside the decree in the former suit 
and the sale made under it. The reteree’s report was on 
motion set aside and the Circuit Court rendered a decree 
sustaining the decree and the sale in the former suit. The 
plaintif again appeals to this Court. 

The principal faets appear in 2 Ogn. R., 269. The ad- 
ditional facts are stated in the opinion of the -Court. 

Wiliam & Willis, attorneys for plaintiffs and appellants. 

This cause was before this Court at the September 
Term, 1868, at which time the Court rendered a judgment, 
as appears by the opinion of the Court deciding that the 
replication of the plaintiff, so far as the same decided the 
service set up in the answer, was frivolous, and would be- 
disregarded, and that the answer in this respect stood con- 
fessed, and that the services set up in answer was insufficient 
to give the Court in that case jurisdiction of the persom 
plaintiff James Heatherly and wife; and it now remains to. 
be tried upon the remaining issues, but the Circuit Court 
having disregarded the decision of the Court in this re- 
spect, we have seen proper to present’ some authority in 
support thereof. 

The bill in this case 1s exhibited to impeach a decree of 
foreclosure made by-default October 31, 1863, in the Cir- 
cuit Court for Lane county, against appellants, and George- 
Humphrey and Hiram Smith, and to set aside the Sheriff’s. 
sale, made thereunder December 19, 1868, to respondents, 
who were plaintiffs in the foreclosure suit, and the deed 
made in-pursuance of such sale, upon the grounds: 

1. In the rendition of said decree said Court had no. 


b 
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jurisdiction of the person of appellants—defendants there- 


_ Yn—and all that had any interest in said decree, being the 


the mortgagors. The only proof of service of summons 
and complaint authorized by law is the return of the 
officer thereon, (Civil Code, Sec. 58). 

The following is the return, to wit: 


“T hereby certify that I have this 14th day of October, 
1863, served the above summons by leaving a certified 
copy thereof, together with a copy of the affidavit and 
complaint prepared by plaintiffs’ attorneys, in the hands 
of Mary J. Heatherly, wife of defendant James Heath- 
erly, (she being a white person, above the age of fourteen 
years), at his usual place of abode in Lane county, 
Oregon. 

(Endorsed) Sheriff ’s fees, $5.00. 

«T, J. Brarrary, SHE.” 


It does not appear by this certificate that a certified copy 
of the complaint was served; 

That James Heatherly could not be found; 

That a certified copy of complaint and summons was left 
for detendant James Heatherly, and it appears that but 
one copy of the complaint and summons was left for two 
defendants. But it is contended that leaving a copy of the 
summons and complaint with his wife, at his usual place 
of abode is a service upon him. The return should show 
that the copies left were such as the law authorized; that 
they were left for him; that the officer so understood it, 
and that the person with whom they were left so under- 
stood it. She was one of the defendants upon whom they 
attempt to prove service by this return, and it was neces- 
sary to leave copies with her to get service on her, and if 
the complaint had been duly certified, it might have been 
a service on her, Would it not be as reasonable to infer 
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that the copies left were intended for one of the other de- 
fendants as for James Heatherly, for the name of neither 
is used except as descriptive of the person with whom the 
papers were left? It ought to clearly appear that he was 
the person intended to be served, and that the service was 
sufficient. (1 Ogn., 112, 113, 114; 24 Ill., 227). 

Jurisdictional facts ought to appear aftirmatively, and 
when what was done appears by the return, it cannot be 
aided otherwise. Where other than personal service is 
relied on, there must be a strict compliance with the stat- 
ute—to its fullest extent. (18 How. Pr., 43; 16 How. Pr., 
144-49-50; 12 Cal., 100-2; 20 Cal., 81; 14 How. Pr., 381; 
ə How., 109; 34 Barb., 95; 26 Ill, 507). 


If a Court has acted without jurisdiction, the proceed- 
ing is void. And if this appears upon the record, the 
whole is a nullity. (11 Wend., 648 and 652; 14 How., U. 
S., 887; 28 N. Y., 294; 30 Il., 109 and 116; 23 IIL, 445; 
13 Wisconsin, 569; 18 Ill, 551). 


The defendant may show, notwithstanding it is averred 
in the record that he was duly served, that in fact he never 
was served. (5 Wend., 148; 9 Wisconsin, 828; 16 IIL, 27). 

Where the record discloses a particular mode adopted 
to obtain jurisdiction, if that is not sufficient, it will not be 
presumed that any other mode was adopted, or that juris- 
diction was acquired in any other way. (14 Wisconsin, 
28; 23 U. S. Dig., page 344, div. 119). 

The decree of foreclosure was void, and not voidable, and 
our remedy is not, as contended, by appeal, for no appeal 
would lie under our Code, nor by motion under Sec. 100 
of the Code, for that only provides relief for “mistakes in 
advertance, surprise, or excusable neglect” of a defendant 
in suffering a judgment at law to go against him, buta 


decree may be impeached under Sec. 377 of Code. By 
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that section “ bills of revivor of review, cross bill, ete., are 
abolished,” “but a decree in equity may be impeached 
and set aside or suspended or avoided or carried into exe- 
cution by an original suit.’’ This may have abolished the 
remedy in any of the ways referred to, but lett the right 
formerly obtained in that way to be now obtained by an 
original suit to impeach a decree. And this section in 
equity practice has a similar meaning to Section 62 in 
pleading at law. By bill of review judments and decrees 
were always set aside for defects apparent on the record, 
(Story Eq. P1., Sec. 407) of jurisdiction or otherwise. Such 
a bill was not an original bill, but was filed by leave of 
the Court. Under our practice the ‘same rights are en- 
forced without leave, by an original bill to impeach a 
decree. And the decree may be impeached for want of 
jurisdiction in the Court to render it; and when thus drawn 
in question for that purpose, it is not a collateral attack, 
but a direct proceeding to impeach, and no presumptions 
will be indulged in its favor, but whatever is necessary to 
support it must appear. (4 Texas, 3891; 11 California, 3872; 
30 Ill, 228; 18 Ohio State R., 488). 

Equity grants relief not only against deeds, writings, 
and solemn assurances, but against judgments and decrees, ` 
obtained by fraud and imposition. (2 Barb., 586; 3 Barb., 
616; 1 Johns, Ch. 401). 

The judgment fraudulently or by mistake, included— 

Ist. Interest on the several amounts which made the 
amount of the judgment, at the rate the original amounts 
drew before they were paid by the security. 

2d. It included the amount of the Rosenblatt debt, 
with interest, which was then a judgment in the county 
court, in the name of H. G. Hadley, and no eee is 
made to that fact in the foreclosure suit. 
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3d. Judgment in the foreclosure suit was taken to 
draw fifteen per cent. interest. 

4th. Defendants admit in answer, a mistake in the 
rendition of the decree of foreclosure. 

5th. Decree was fraudulently rendered for $9,228, 
when no more than $2,390 was due; and the suit to fore- 
close said mortgage was commenced in violation of. an. 
agreement to wait one year. 

The duty of the agent or trustee strictly to perform his: 
trust, and make no advantage thereby. (1 Story, Eq. 
Juris., Sec, 321 and 822; 1 Story, Eq. Juris., Sec. 465; 
1 Johns, Ch. 26, 394). 

Money, advanced by an agent is not recoverable from 
his principal unless made by express authority. (Story 
on Agency, Sec. 336; Paley on Agency, 1092, subdivision 
3, 4, 5, 6). 

If the purchase of a prior lien judgment was an un- 
authorized use of the trust fund in the hands of the 
assignees, the. creditors whom they represented might 
either have claimed the purchase to their benefit; or they 
might have it treated as. a wrong done to. them, and call 
on the assignees to account for the money paid for the 
Judgments. (1 Hill, 530-1). 

Trustees who buy in an outstanding incumbrance 
against the trust estate, are not only entitled to hold such 
incumbrance as a security for the money actually paid, 
with interest. (9 Paige, 334). 8 

If the trustee self property of the cestui que trust, and 
become himself the purchaser, the cestui que trust may, of 
course, though the sale be bona fide, have the sale set 
aside and a new sale ordered. (2 Johns, Chaneery, 260, 
394; 2 Caine’s Cases, 183). 

A payment by one. of two joint debtors is a payment by. 
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both. (Story on Promissory Notes, Sec. 409; 8 Cowen, 
426). 

No interest is allowed except on a balance due on a 
settlement of matured accounts. (Code, 755, Sec. 1). 

The statute requires the advertisement or notice to be 
published for six weeks successively—that is, during forty- 
two days. The fact should be distinctly shown that the 
requirements of the statute have been complied with, or 
the sale is void. (1 Wend., 90; 3 Johns’ Ch., 382; 20 
Barb., 148; 16 Barb., 347; 16 Howard U. S., 610; 21 
Curtis, 817). i 


S. Ellsworth and L. F. Mosher, for the respondents. 

Plaintiffs sue in equity, alleging that a certain decree of 
foreclosure rendered against them and others in favor of 
defendants in Lane county Circuit October, 1863, was 
fraudulent and void, and asking to have the judgment 
set aside with the sale made under it, and that an account- 
ing be had between the parties. The main grounds of 
suit, as alleged are, that the defendants received certain 
funds belonging to Heatherly which they ought to have 
applied in-equity on his debts, but did not, and so took a 
judgment for several thousand dollars too much, and with- 
out having made service, and without having waited one 
year as they had agreed; and that by fraudulent and false 
representations defendants induced the Court to grant the 
judgment; that an execution was issued, void, because not 
in the name of the State of Oregon, and mortgaged prem- 
ises were sold under the execution without sufficient. 
notice. 

Answer denies specifically all fraud or misrepresentation 


or irregularity, or any agreement not to sue for one year, 


or any length of time; denies receiving any money what- 
ever from plaintiffs that was not wholly applied to Heath- 
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erly’s debts and for his benefit; alleges a confirmation of 
Sheriff’s sale, Apiil, 1864; alleges complete service and 
jurisdiction; also, gives notice of producing in evidence 
thie records of several former suits between the same par- 
ties as this and for [the] same object. . 


Plaintifis reply—And the suit being at issue was re- 
moved by stipulation to Marion county, and referred to 
N. B. Knight, Esq.. After a full hearing, referee made a 
voluminous report, finding no fraud nor agreement to wait — 
but holding that the return of the Sheriff copied into de- 
fendant’s answer did not show sufficient service and that 
it could not be shown in any other way; deciding there- 
fore that the Court had no jurisdiction and that the judg- 
ment and sale should be set aside. He then proceeded to 
state an account between the parties, giving defendants 
credit for what they had paid and ten per cent. interest to 
date, but charging them with $2,000 paid by them to A. 
J. Welch in coin at greenback rates of seventy-two cents 
on the dollar; also, $4,000 coin for rents and profits of 
premises, and finding Heatherly now indebted to defend- 
ants about $6,400, on payment of which he was to have 
peaceable possession of premises. 


Neither party moved to confirm the report, but both 
filed exceptions and moved to set it aside, and defendants 
‘moved the Court on the pleadings and evidence to dismiss ° 
the bill. This motion was allowed, the Court finding that 
the original decree of foreclosure was good, valid and 
binding, and the sale made under it passed the title to the 
purchaser; that there was no fraud or misrepresentation in 
procuring the decree; that the sale was regular, and that 
legal notice thereof had been given, and dismissed the 
bill. Plaintiffs appeal to this Court. 
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Argument. 


The question of fraud having been found against the 
plaintiff, both by the referee and the Circuit Court, and 
their decision being fully supported by the evidence, it is 
not deemed necessary to do more than refer to the legal 
points involved in the case. 

The only question in the case is whether the Circuit 
Court of Lane county in 1868, had jurisdiction to render 
the decree of foreclosure. The plaintiffs contend that 
there was no service in the foreclosure suit, and the decree 

„is therefore void. 

The return of the Sheriff is as follows: 

“T hereby certify that I have, this 14th day of October, 
1868, served the above summons by leaving a certified 
copy thereof, together with a copy of the affidavit and 
complaint prepared by plaintifl’s attorneys, in the hands 
of Mary J. Heatherly, wife of the detendant, James Heath- 
erly (she being a white person above fourteen years of 
age), at his usual place of abode, in Lane county, Oregon. 

T. J. BRATTAIN, Shff.’’ 

There is on file with the testimony a complaint sworn 
to by James Heatherly, in which it is stated that the ser- 
vice was made by a copy of complaint prepared and 
certified to by plaintiffs’ attorney. In addition to this, the 


‘decree of foreclosure recites that “the defendants being 


duly served with process, come not,” ete. 

1. The defendants claim that the return of the Sheriff 
is, by a fair interpretation of the language, a full and com- 
plete service according to the statute. It is not necessary 
to serve the wife in aforeclosure suit. (2 Johns’ Ch., p. 
139; Fahie vs. Pressy, 2 Oregon, 22). 

2. The jurisdiction of Superior Courts is presumed, and 
their judments are conclusive in themselves unless plainly 
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beyond their jurisdiction. (Grignon’s lessee vs. Astor, 2 
How. 319; Foot vs. Stevens, 17 Wen. 483; Hart vs. Seixas, 
21 Wen., 40; Voorhees vs. Bank United States, 10 Pet., 
193; Tallman vs. Ely, 6 Wis., 244; 13 Ohio (N. 8.), 446; 
14 Iowa, 809; 9 Cal., 320; 33 Cal., 505; 11 Cush., 277; 
10 Allen, 488; 20 N. y. Rep., 298; 40 Barb., 417). 

The law on this point has been very clearly laid down 
by the Supreme Court of this State in Carland vs. Heine- 
borg, 2 Oregon, 97, in these words: “It is essential that 
Courts have such jurisdiction, that parties and their rights 
shall not be unfairly dealt with; and when a Çourt has so 
disposed of its business as to leave no other impression 
upon us, after due consideration, than the strongest of pre- 
sumptions that it has properly exercised its authority, 
neither technicality, nor apparent omission, nor loss, should 
cause us to disturb a solemn decree.’ 


3. Where the record of a Superior Court sets forth the 
facts necessary to give it jurisdiction, they cannot be con- 
tradicted in a collateral proceeding. (Grignon’s lessee v. 
Astor, 2 How. U. S. 319; 39 Ills., 127; 81 Ilis., 162; 27 
Ilis., 145, 496; 33 Cal., 678; 14 Iowa, 309; 22 Maine, 
128; 18 Pick., 393; 13 Ohio, N. 8. 481; 1 Smith Lead- 
ing Cases, 841). 


4. The'testimony in this case shows that the service 
was correctly made. This testimony was not introduced 
to contradict the Sheriff’s return, but to show that the 
supposed irregularity in the service was a technical defect 
of the Sheriff in making his return. That proof of the 
service can be made aliunde, we cite: (6 Barb., 621; 2 
Ogn., 58; 6 Wis., 256; 20 N. Y., 304; 2 Hill, 413; 1 
Ogn., 295; 15 ne 121). 


do. irregularities in service do not render a o 
void, but voidable. (Fisher v. Bassett, 9 Leigh, 119; 
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Prigg v. Adams, 2 Salk., R. 674; 18 How. Pr. Rep., 847; 
4 E. D. Smith, N. Y., 428; 12 Barb., 547; 2 Barb., 586). | 

6. If the Court had jurisdiction, a sale made under its 
decree can not be set aside, however erroneous, and the 
plaintiff in execution stands in the same position of any 
other purchaser. (Gray v. Brignardello, 1 Wal., 627; 
Parker’s Heirs v. Anderson’s Heirs, 5; T. B. Monroe, 
445). ° 

T. Sheriff’s sale was regularly confirmed. (Oregon 
Code, Sec. 293, sub-div. 4). 

8. Legal title in mortgagee after condition broken. 
(26 Barb., 883; 12 Barb., 687; 6 Wis., 256; 20 Wend., 
260). 

9. Mortgagee in possession is only liable for income 
actually received. (10 Paige, ch. 49.) 

Upton, J. l 

The prominent points presented for our consideration 
by this appeal are embodied in the following opinion de- 
livered in the Circuit Court upoa rendering the decree 
appealed from: 

“The Court finds that (in the view the Court takes‘of 
the case as it is now presented) many of the findings of 
the referee become immaterial, for the referee holds that 
the decree of foreclosure was void for want of sufficient 
service on the plaintiff’ (then defendant) “to give the 
Court jurisdiction. 

“T entertain a different view, and hold that the decree in 
the absence of fraud or mistake in procuring it, is binding 
and cannot be declared void in a collateral proceeding by 
mere inspection of the record. ; 

“And as there is no sufficient evidence of fraud in the 
procurement the decree will have to stand and is binding 
on the land, and the sale under it operates as a transfer of 
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the title. Ithink the objection to the regularity of the 
sale on the ground of a want of notice can not avail to 
disturb the sale at this time in the absence of evidence to 
show that there was fraud and collusion.in making it, or 
injury to the plaintif. And I also think that the weight 
of authority is in favor of the purchaser. 

“« The real issue in this cause is as to whether there was 
fraud or not in procuring the decree of foreclosure which 
this suit is brought to set aside. 

“« I fully agree with the findings of the referee in that be- 
half that there is no sufficient evidence of fraud. And as 
the plaintiff has failed in this. issue the plaintiff can not 
open the decree to enquire into the various amounts that 
went into that decree to make up its aggregate; for this 
suit is not brought to reform the decree in these respects; 
it is to declare the decree void and then go into the orig- 
inal account between the parties and strike a balance be- 
tween them, to ascertain what 1s now due on the mortgage 
for which the land is liable, and as the Cowit cannot set 
aside the decree, it cannot go into these accounts. I 
think also in a case of this kind when an issue has been 
made on the facts of the regularity of the service, that 
declarations of the plaintiff that he was duly.served and 
had due notice of the suit in which the decree was ren- 
dered, may be given in evidence to support the regularity 
of the seryice and to show jurisdiction.”’ 

The two prominent questions for determination are: 

First—Is the attempt to impeach the original decree 
which is made by this plaintiff direct or collateral? 

Second—If it be found to be direct, are the grounds for 
setting it aside sufficient? 

In reply to the first question, we are unable to assent to 
the proposition that this is a collateral proceeding. 
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The statute abolishes bills of review, and the nomencla- 

i ture of bills heretofore used, and provides that “a decree 

' in equity may be impeached and set aside, or suspended, 

or avoided, or carried into execution by an original suit.” 
| 2 (Code, S. 877). 

A bill of review, for which the code now substitutes an 

original suit, was a bill filed to procure an alteration or 

| reversal of a decree made in a former suit. It was requi- 

| site that a bill of review show either error in law appear- 

ing in the record, without resorting to extrensic evidence, 

| or some new matter that has arisen in time after the 

: decree, or some discovery after the decree. 


If the facts stated in the complaint in this case, taken 

as true, show such errors in law appearing in the record 

o of the former suit, as justify the intervention of a court of 

l equity, this case is such as was formerly presented by a 

T bill of review; or by a bill in the nature of a bill of 

| review, according to whether or not the decree had been 
enrolled. 


eae 
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The gravemen of the complaint in this case is the 
wrong alleged to be done by the rendition of a decree for 
more money than was due; for interest that was, unlawful, 
and upon a false representation of the condition of the 
accounts; and that such decree was rendered when, for 
want of sufficient service, the court had no jurisdiction of 
the person of the defendant, the present plaintiff. The 
complaint charges that the decree was obtained by fraud. 
Facts are stated in the complaint which, if true, would 
authorize a court of equity to suspend or set aside the 
decree, and to order an account, and decree-a resale of the 
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premises. 
The complaint, besides containing the general prayer, 
asks specifically, not only that the decree may be set 
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aside, but that an account may be taken, and that the 
present plaintiff be allowed to redeem. 


It will not be seriously contended that the code, by dis 
pensing with the classification of bills, has taken away the 
right of suitors to present any cause of suit, that formerly 
could be presented by any form of bill. Every complaint 
is to be judged by the facts stated in it, and not by its 
formal words; and the prayer for general relief authorizes 
the court to administer such relief as is required by the 
case made by the pleadingsand evidence. (Story, Eq.“ 
P1., Secs. 40, 41). 

It is true, the complaint treats the original decree, and 
the sale made under it, as void for want of service of sum- 
mons; and it has been held that equity will not relieve 

against a void judgment or decree. 


If relief from a deed alleged to be void was the only 
point presented, it could be well questioned whether this 
suit could be maintained at all. It has, however, often 
been held that a void decree may be a cloud on title to 
real estate. (Johnson vs. Johnson, 30 I., 2-15). 


But beyond that, the bill charges fraud, mistake and 
the abuse of a trust, and the pleadings show a complicated 
and disputed account, with a lien upon land for a balance 
yet to be-ascertained. To determine the character of this 
proceeding and the jurisdiction the complaint is taken as 


true. Several grounds of equity jurisdiction appear by the 
bill. ~ 


There is no better established rule of equity practice 
than that, having obtained jurisdiction for one purpose, a 
Court of Equity may hold it for all purposes connected 
with the transaction. 


Appeal cases in equity are to be “ tried anew upon and 
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in regard to all questions both of law and fact presented 
by the transcript.” (Code, 8. 533). 

If this Court finds that the original decree and sale are 
invalid, there is no reason why it cannot proceed to deter- 
mine the state of the accounts, and if a sale is necessary, 
to decree a sale in case of non-payment. 

If the Circuit Court had found that the present plaintiff, 
James Iieatherly, was not served with summons in the 
former suit, it would have been proper for that Court to 
ascertain the state of the accounts between the parties and 
make final determination of all matters presented by the 
pleadings. 

The facts necessary to a complete determination of the 
controversy are set out in the pleadings, and the Court was 
authorized by its general equity powers, as well as by the 
express directions of sections 241 and 397 of the Code, to 
hear and pass upon them. 

This point having been disposed of, we come secondly to 
the question whether the grounds upon which the original 
decree is attacked or any of them are sufficient to justify 
its avoidance, and the entry of a decree consistent with the 
equities of the case as now presented. 


Two prominent reasons are assigned by the appellants, 
in their complaint, why the decree which they attack 
should be set aside. They are: 


First—Fraud in its procurement. 

Second—W ant of jurisdiction, of the person of the ap- 
pellant, in the Court rendering the decree. 

The finding of the referee against the alleged fraud be- 
ing sustained by the Circuit Court need not be further 
considered. 

What is sufficient service of process, and what is compe- 
tent proof of service are questions of very great practical, 


DECISIONS. 805 


importance, upon which the title to property often de- 
pends, and they should rest upon well defined pence 
and be governed by settled rules. 

The facts relied upon to establish service of summons 
are .contained in the allegations of the answer and are 
there stated in the following words: 

And the said defendants, “ deny that he, the said James 
Heatherly, had no notice of the commencement of the 
said foreclosure suit. . 

“But on the contrary, defendants allege that although 
said James Heatherly was absent temporarily from the 
county, having gone professionally, as he stated in his own 
oath in one of the former suits heretofore mentioned, to - 
raise money to redeem his mortgaged property. Yet both 
said defendants were duly and legally served with sum- 
mons and complaint in said forclosure by personal service 
thereof, by the Sheriff of Lane county, as is substantially 
stated on oath by James Heatherly in one of the former 
suits hereinafter mentioned, and as will more fully appear 
by the said Sheriff’s return of service endorsed on the 
said summons, directed to said plaintiffs,” (then defen- 
dants), of which the following is a copy, to wit: 


“JT hereby certify that I have this 14th day of October, , 
1863, served the above summons by leaving a certified 
copy theréof, together with a copy of the affidavit and 
complaint prepared by plaintiff's attorneys, in the hands 
of Mary J. Heatherly, wife of the defendant, James 
Heatherly, (she being a white person above 14 years of 
age), at his usual place of abode, in Lane county, Oregon. 

- T. J. BRATTAIN, 
Sheriff.”’ 


And as defendants believe, and therefore allege, plain- 


uf James Jleatherly, had knowledge of said judgment a 
29 
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iow months after its rendition by way of one Mowry to 
whom he eure to have sold some of the mortgaged 
premises.’ 

As these are all the facts alleged in regard to the service,. 
the case cannot be made stronger by proving facts that 
are not alleged. 


The replication denies none of these allegations, except, 
that the Sheriff made the return above recited; that denial 
is in the form of want of knowledge or information, and 
was deemed of no effect when the case was before this 
Court at the last term; and the return was produced before 
the referee and is literally as set forth in the answer. 
The first sentence above quoted from the answer does not 
present an issue, for two reasons: 

1st. It speaks of a notice, but does not affirm or deny 
anything in regard to a summons. 

2d. It is qualified by the subsequent statements, which 
undertake to specify how Lleatherly received notice. - 


If we except the denial relating to the form of the 
Sheriff’s return, it is evident there is no issue of fact as 
to whether or not Heatherly was served with process. 
The Sheriff’s return is produced and made part ot this 
record; and all other evidence in regard to the service 
is irrelevant for want of an issue. 

The sole inquiry in regard toservice is, whether the faets 
alleged in the answer and above set out, constitute service 
of sumimons and confer jurisdiction of the persons of_James 
Heatherly and wife? The referee’sreport shows that these 
defendants did introduce evidence, under objection, to the 
effect that James Heatherly was absent from the State at 
the time of this service, and remained absent untila consid- 
erable time after the judgment and the sale of the prem- 
ises. And that he said in a sworn complaint filed by him, 


DECISIONS. - | 307 


wer 


that a copy of the summons and complaint was left with 
his wife. 

I can not conceive that this evidence would, if properly 
introduced, make any stronger case than that stated in the 
answer; on the contrary it would strongly tend to show 
that the place where the copy was left with the wife was 
not the defendant’s place of abode. This branch of the 
subject may be dismissed for the-present by repeating 
that proofs can not add to the force of an undisputed alle- 
gation of the pleadings. The question of jurisdiction of 
the person is limited to the inquiry whether the answer 
shows that Heatherly and wife were served with process. 


The Statute provides that “the summons shall be served 
by delivering a copy thereof, together with a copy of the ’ 
complaint prepared and certified by the plaintiff, his agent 
or attorney,’ as follows: * * * * * «To the 
defendant personally, or if he be not found, to some white 
person of the family, above the age of fourteen years, at 
the dwelling-house or usual place of abode of the defend- 
ant.” 

And section 60 of the Code provides that “proof of 
the service of the summons, or of the deposit thereof in 
the postoffice, shall be as follows: If the service, or de- 
posit in the postoffice be by the Sheriff or his deputy, the 
certificate of such Sheriff or deputy, or if by any other 
person, his affidavit thereof, or incase of publication, the 
affidavit of the printer or his foreman or his principal clerk, 
showing the same; or the. written admission of the de- 
fendant. In case of service otherwise than by publication, 
the certificate, affidavit, or admission must state the time 
and place of service.’ 


e 


The answer alleges that Heatherly and wife were served 
as will more fully appear by the Sheriff’s return. 


~ 
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An attempt was made in the argument to sever the lan- 
guage of the answer and make of it, not only the allega- 
tion of the service as specified in the return, but also an 
additional allegation of due service. . 

The language will not bear that construction. There is 
but one service spoken of, and the particular mode of 
service is pointed out. Ff the mode pointed out falls short 
of due service, proofs cannot aid the allegation, and the 
answer is fatally defective. 

The grounds of objection to the service as shown in the 
return are the following: 

1. Although it is claimed there was good service on 
both Heatherly and wife, yet only one copy of summons 
or complaint was delivered. 

2. It was not served personally on Mr. Heatherly, and 
zt does not appear affirmativély that he was “not found.” 

3. It does not appear that the copy of the complaint 
awas certified by the plaintiff, his agent or attorney. 

I can see no reason for taking a view of any of these 
points more favorably to the sufficiency of the service of 
process, than was expressed in the opinion of the court 
when this case was before it, at the preceding term; but, 
on the contrary, several of the cases to which I shall have 
occasion to refer, hold to much more rigid rules than 
were there announced. 


The care exhibited by counsel in their investigations, 
and the able manner in which the case has been pre- 
sented, as well as the importance of a tho:ough under- 
standing of the principle that ought to determine a juris- 
dictional question, so often involving the rights of property, 
induces me to advert to some of the positions taken, and 
to several of the authorities cited. l 


The first position to which I will refer is that “the 
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jurisdiction of a Superior Court is presumed.” Asa gen- 
eral proposition, this is true. 

The rule has been stated as follows: “Nothing shall be 
intended to be out of the jurisdiction of a Superior Court, 
except that which especially appears to be so; on the 
contrary, nothing shall be intended to be within the 
jurisdiction of an Inferior Court, unless it be so expressly 
alleged.” (Peacock vs. Bell, 1 Saund., 74; 4 Cow., 296.) 

When, then, does a matter especially appear to be out 
of the jurisdiction? ; 

The following rules are laid down in aid of this inquiry: 
“Tf the record contains a recital of the facts requisite to 
confer jurisdiction, it is conclusive, and cannot be contra- 
dicted by extrinsic evidence,’’ (when attacked collaterlly). 
“If the record is silent as to the jurisdictional facts, they 
will be presumed to have been duly established; but such 
presumption may be rebutted by extrinsic evidence.” 
(1 Smith’s Lead. Cases, 5 Ed., 316). 


But the same authorities maintain the snowing ad- 
ditional propositions: 

First—“ If it appear by the record expressly, or by 
necessary implication, that the cause of action was beyond 
the jurisdiction of the court, or that the court proceeded 
without notice to the parties, no presumption in favor of 
jurisdiction arises, and the judgment will be void.”’ 

Second—“ If the court is not in the exercise of its gen- 
eral jurisdiction, but of some special statutory jurisdiction, 
it is as to such proceedings an Inferior Court, and not 
aided by presumptions in favor of jurisdiction.” (Ib., and 
2 Cowen & Hill’s Notes, n. 87, p. 779). 

When a court of record seeks to acquire jurisdiction, 
not in its ordinary mode, but by a course specially pointed 
out by statute, a strict compliance is necessary. 
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There-must be a strict compliance with the statutory 
mode, and the Court where the process was returnable 
must act upon proofs of the service, presented in that 
Court. | 

This is a point that is overlooked in the argument pre- 
sented by the respondents. If we look through the 
authorities cited by the respective counsel in this ease, 
we find many cases where the subject of introducing proof 
ali unde is discussed. But the proposition, that the Courts 
have permitted to be proved in a subsequent proceeding, 
is not solely, that process was in fact served, but that 


“there was proof of service before the Court that rendered the 


decree. 

Accordingly the evidence is usually spoken of as ad- 
mitted in aid of the record, or to supply a lost or absent 
record, upon the same principle that in the case of lost 
instruments, there can be no evidenee of the terms of the 
agreement other than the contents of the writing, so in 
proving a judicial proceeding what transpired in the Court 
is the subject of inquiry. 

There arises a distinction between lntrodueing proof to 
supply a lost record, or proof of what actually transpired 
in the Court to explain an ambiguity and in aid of the 
record, and offering proof of service, now for the first 
time, that should have been made in the Court when the 
cause was tried. | 


The latter is simply a proposal to construct a record 
nunc pro tunc from the memory of ’witness. But the 
Court now has no control over that cause or its record 
and can not record there, the facts found in the course of 
this trial, and cannot make a record that will show that 
that Court had jurisdiction. 


A record when duly proved should import absolute 
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verity. It should import the same thing at all times, and 
wherever it is produced. But the rule contended for, un- 
der which the respondent offers to prove ali unde that 
James Heatherly admitted, after the judgment was ren- 
dered, that he had been served, would make a record 
subordinate to, and dependent upon, the memory of wit- 
nesses. . 

Title would be made to rest, not upon service proved in 
Court when the matter was adjudicated and a sale decreed, 
but upon what can be proved by the memory of witnesses, 
about the service of process, whenever in future that record 
shall be produced as the foundation of title. 

The case of Trimble vs. Longworth,_ 13 Ohio, 481, is 
directly in point not only on the vital questions in this 
case, but upon several of the positions taken in the argu- 
ment. It was a bill to reform a decree. The case seems 
to have been very carefully considered, and if the opinion 
of the court be taken as sound law, it settles the following 
points: | 

Ist. The formal recital in a decree that the defendant 
was duly served, does not import absolute verity when in- 
consistent with the return or other proofs of service filed 
in the cause. 

2d. An attack, such as is here made upon a decree, is 
direct and not a collateral attack. 

3d. When jurisdiction of the person is put in issue it 
must be proved by the record itself. 

4th. A recitalin the decree “that notice has been given 
in due form of law’’ will not preclude a party from deny- 
ing the jurisdiction in a suit brought to reform the decree. 

‘Sth. The return or other proof of service filed in the case 
is a part of the record, and in a case like the one under 
consideration, the record itself shows that the court had 
not obtained jurisdiction of the person. 


812 DECISIONS. 


In Peck vs. Strans, 38 Cal, 687, referred to by counse! 
in the argument, the objection was that the affidavit of 
service, stating that the person who served the process 
was a citizen 21 years old, did not aver that he was such 
when the service wasmade. Thatis, it does not appear but — 
that he might have become a citizen or have become 
twenty-one years old since the service, and before making 
the affidavit. 

The case can afford us but little light. It differs from 
the one at bar in these particulars: 


1. The defendant in the original case had actual notice 
and an opportunity to defend if he chose. . 

2. The agrieved party does not state that the party 
serving was not authorized, nor that himself was misled 
or prejudiced. 

3. He does not show that he had any defense, or could 
now make one if the case was opened. 

4, The record shows that all the papers contemplated 
by law in making a service, were actually delivered to 
the defendant personally. 

5. No claim for relief was made, except that the 
defendant was attempting to enforce the judgment; the 
plaintiff did not claim that it was for too great an amount, 
or that he could obtain a more favorable result if allowed 
to answer. 

If it had been the view of the court that a strict com- 
pliance with the statute was not necessary, or that it need 
not be shown by the record, reference would have been 
made to the case of McMillan and wife vs. Reynolds, 11 
Cal., 372, which must have been overruled to warrant 
such construction of the law. 


The same court held, in a still later case, that a judg- 
ment was invalid when the sheriff returned that he had 
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served a copy, without stating whether or not ıt was certi- 
fied; and it has uniformly been held by that court that 
when the statute points out a particular mode of service, 
the statute must be strictly followed. 

Other cases are cited, but I think none of them go to 
the extent of sustaining the decree sought to be reviewed. 
Reference to them must necessarily be brief. 

In Grignon’s Lessee vs. Astor, 2 How., 319, it is said: 
«The license to the administrator is full and explicit, 
showing’ what was considered on the petition and evi- 
dence, and that every requisite of the law had been com- 
plied with before the order was made, by proof of the 
existence of all the facts upon which the power to make 
it depended.” There was nothing in the record to con- 
tradict this, and this case scarcely goes further than to 
hold that when jurisdiction has been once acquired, error 
will not be presumed. 

Foot vs. Stevens, 17 Wend., 483, relates to the effect of 
a record where t does not appear what steps were taken 
to bring the defendant into court, and the omission is 
declared to be “a mere formal defect.’’ It is not in point 
in a case where the mode of service is shown by the 
record. 

Hart vs. Seixas, 21 Wend., 40, is also a case where the 
record is silent as to the mode of service. 


The case of Reno vs. Pinder, 20 N. Y., 298, presents 
the question whether a return to which the constable’s 
name was subscribed by another, by the constable’s 
direction, is sufficient, and does not touch any question 
under consideration. 


From a careful examination of all the authorities cited, 
I am satisfied that what was decided in regard to jurisdic- 


tion of the person, and the effect of the record, when this 
j 40 
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case was before the court at the preceding term, is set- 
tled law both in England and America, and that a less 
stringent rule would be inconsistent with correct practice, 
and hazardous to rights of property. 


But if evidence alii unde could be received to supply 
the deficiency in the record, that offered in this case is in- ` 
sufficient. The extraneous proof offered consist of ‘an 
admission contained in a pleading filed by James Heath- 
erly in another cause, which admission does not state any 
time or place of service, and is excluded by section 60 of 
tLe Code. Further, the document containing the alleged 
admission shows that James Heatherly did not dwell, and 
had no “usual place of abode’’ in this State, and knew 
nothing of the suit until after the decree. The alleged 
admissions are as follows: 


First—An affidavit made in 1865, in which Heatherly 
deposes that there “was no personal service of the’ sum- 
mons and complaint made upon this pas in the action 
in which such sale was made.” 


Second—A complaint filed by him in 1867. in which he 
say's, “the said defendants by their attorneys of record issued 
a summons, irregular in not running in the name of the State 
of Oregon, and void as plaintiff believes, and directed to the 
plaintiff, Mary J. Heatherly and others, commanding said 
plaintiff to appear jn the said court within the given time 
named therein, and answer said bill named therein, or 
they would take judgment for the sum of $7,634 and in- 
terest, and prepared a certified copy of said bill and said 
pretended summons, and the Sheriff of said Lane county 
left the same with Mary J. Heatherly, wife of this plain- 
tiff, who was then living separate and apart from him, there- 
by claiming to have served this plaintiff with notice of, 
said suit. And plaintiff further alleges that at the time 
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of commencement of said suit, and at the pretended 
service of said summons, and atthe rendition of the judg- 
ment therein, hereinafter mentioned, this plaintiff was ab- 
sent from the State of Oregon and residing in Idaho Ter- 
ritory, and continued to be until December,1864, and de- 
nies all knowledge of the suit until long after judgment.” 

The admission does not show the time or place of service, 
nor show whether it was the same transaction mentioned 
in the Sheriff’s return, nor who certified to the copies. The 
probabilities may be that a copy of the complaint was 
certified “by the plaintiff, his agent or attorney.” But 
courts will not intentionally take jurisdiction of the person 
upon probabilities, and thus make up a record that is to 
import absolute verity against the person or the property 
of the citizen when it is uncertain whether he has notice. 
Proof is entirely wanting to show who certified to the 
copy mentioned. It may be that this same paper was left 
at Mr. Heatherly’s house, and that Mr. Heatherly was de- 
posing falsely in regard to his place of abode. 

But in the absence of proof this Court cannot assume 
that the copies mentioned by Heatherly were certified by 
a particular person, nor that they are the copies mentioned 
in the Sheriff’s return. In addition to this, is the vital 
point whether proof of service was made in the Court that 
decreed the sale; and the other, equally fatal, that the al- 
legations of the answer are no broader than the facts 
proved by the Sheriff’s return, and these allegations can 
not be enlarged by evidence. 

Since none of the allegations of the answer, in this re- 
spect, are put in issue by the replication (the want of 
knowledge of the existence of the Sheriff’s return being 
treated as shown onthe former appeal), not even a perfect 


judgment roll could be properly put in evidence, because 
no issue of fact is presented on the point. 
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A party is not allowed to state one case in his bill or 
answer and make out a different one by his proofs. (Boon 
“vs. Cliles, 10 Pet.,209; 3 Wheat., 527; 6 Wheat., 468; 11 
Wheat., 108; T Pet., 274). 

I infer that on the trial in the Circuit Court special at- 
tention was not given to the latter point, for ‘the Chief 
Justice says: “I think, also, in a case of this kind where 
an issue has been made on the fact of the regularity of 
service, that declarations of the plaintiff that he was duly 

served and had due notice of the suit in which the decree 
was rendered may be given in evidence to support the 
regularity of the service and show jurisdiction.” We 
have seen that the pleadings do not present such an issue 
of fact, and the evidence offered does not show an admis- 
sion of service; and there is no pretence that proof other 
than the return was made in the Court that.made the 
record. The practice contended for would inevitably im- 
pair the value of record evidence. 

There are many cases of defective service where Courts 
of Equity have refused to interfere to disturb the judg- 
ment or decree but upon the ground that the bill dis- 
closed no equity in the plaintiff. Where itis disclosed by 
the bill that the decree prayed for would have no effect 
but to enable the plaintiff to perpetuate a fraud or delay 
a creditor, equity declines to interfere; not on the ground 
that the detective service is held good, but that the Court 
has a discretion which should only be exercised in favor of 
a meritorious cause. . 


There is nothing in the position taken by counsel that 
the objection to the mode of service is technica]. It is 
perfectly evident that Heatherly knew nothing of this swt 
until his land was sold; that if he has lost a chance to de- - 
fend, it is because by a technical compliance with the 
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statute the defendants have secured technical rights. ~ The 
‘rule that requires a statute to be strictly pursued in order 
to obtain a right given solely by statute, is no more tech- 
nical than a rule that makes a deed evidence of title to 
land and excludes parol evidence of a sale, or the rule 
that excludes parol evidence of the terms of a written 
contract. 

On the contrary, the effort to hold property by a decree 
and sale avhich the buyer knew was made during the ab- 
sence and without the knowledge of the former owner 
rests all its validity upon g technical compliance with the 
statute. 

Rights thus acquired are as purely technical as it is 
possible to imagine. When acquired they are entitled to 
full protection, but there is no intermediate standpoint be- 
tween a perfect right, and the absolute nullity that results 
from a failure to comply with the statute. 

if these defendants have strictly pursued the statute and 
this is disclosed by their answer, and.if they are chargable 
with no fraud either actual or constructive, they have ob- 
tained the mortgaged property, whether these plaintiffs 
had or had not knowledge of the proceedings. But if 
their answer Jacks anything of showing such strict com- 
pliance in obtaining service they have taken nothing by 
the proceeding. It is no objection that their proceeding 
18 technical, or that one man’s property is conveyed to, 
another without his having actual knowledge of any suit. 
The present plaintiff was bound to know the law, and to 
know that if the present defendants complied with it, they 

could foreclose without personal notice to him. And on 
ne other hand he may well claim that nothing short of a 
compliance with the statute shall effect him or his prop- 
erty. The decree sought to be reviewed by this suit con- 
tains the following recital: 


a 
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Fe ee et et cee: 


“This cause coming on to be heard on the bill or ecm- 
plaint and the defendant though duly served witb process 
having failed to answer and made default,’ it is ordered, 


rete etre eae oe rasan tentang tthe Salen ethene 


ete. 

Į do not recollect that this recital was relied upon in the 
argument, as aiding the case made in the answer; .but I 
allude to it here because the effect of such recitals is dis- 
cussed in several of the cases to which the attention of the 
Court has been called. 

The law applicable to such recitals may be briefly stated 
to be, that, when the decree recites due service, and the 
return purports to set out the mode of service, andthe mode 
set out is insufficient, the recital will not aid the return. 
(Randall vs. Sawyer, 16 IN., 27; Vairin vs. Edwards, 5 
Gill., 270; Polard vs. Wegner, 18 Wis., 569; Selden vs. 
Wright, 1 Seld., 497; Sibly vs. Waffle, 2 Smith, 198). 

The decree and sale should be set aside for want of 


jurisdiction in the Court rendering it over the persons 


of the appellants; and a decree of foreclosure rendered 
against James Heatherly, and the interests of Mary J. 
Heatherly, in the mortgaged premises, for the amount 
found due, less the costs of this suit. 


` 


SR EEO, 


R. H. MOORE, ) 


6 


VS. 


THOMAS FLOYD, and others. | 


D 


APPEAL FROM CIRCUIT COURT OF JACKSON COUNTY. 


THAYER, J. 
This was an action in favor of the plaintiff, R. H. Moore, 
against the defendants, Thomas Floyd, former Sheriff of 


A 
g? 
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Josephine county, and the sureties on his official bond, to 
recover damages for an alleged neglect of duty as such 
Sheriff. The action was tried before a jury who returned a 
verdict for the plaintiff for the sum of $3,500 00, of which 
the plaintiff remitted the sum of $291 00, and judgment 
was given in his favor and against the defendants for the 
balance, $3,209 00 and the costs; from which the defend- 
ants appeal to this Court. 


The plaintiff claimed that on the 21st day of February, 
1867, he caused an execution to be issued upon a judg- 
ment in the Cireuit Court for the county of Josephine in 
his favor and against one George E. Briggs, and delivered 
the same to said Floyd as such Sheriff for service. That ` 
Briggs, the defendant in said execution, was at the time . 
owner-and in possession of certain property sufficient to 
satisfy the said execution, which fact was known to said 
defendant Floyd, and that he failed and refused to levy 
upon the same, or any other property, until after the re- 
turn day of said execution. All of which allegations were 
denied by the defendants. 

The plaintiff gave evidence upon the trial tending to 
show that said George E. Briggs was the owner and in 
possession of certain personal property, consisting of live 
stock of sufficient value to satisfy the execution, and that 
Floyd had not levied upon the same, or upon any property, 
until after the return day of the execution, and that he 
had not made any part of the money required thereby to 
be collected. i 


The defendants gave evidence tending to show that said 
George E. Briggs had, prior to the issuance of said execu- 
tion, sold the said personal property to one George H. 
Briggs.and received his pay therefor. The defendant's 
counsel claim that the Court erred in the instructions to 


AL 
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the jury in several particulars; and also in refusing to'in- 
struct as requested by defendant’s counsel. We have ex- 
amined the bill of exceptions carefully, and regard only 
two of the points as at all questionable. 

The plaintiff could undoubtedly maintain an action in 
such a case against a sheriff and his sureties. The statute 
gives a right of action for such official neglect in favor of 
a party who has been injured thereby, for the recovery of 
his damages. (See Sec. 838, page 233, Civil Code). 

Among the instructions given by the Court to the jury 
was the following: 

“Tf the jury find that the personal property mentioned 
in the complaint was sold by George E. Briggs, to George 
H. Briggs, but was not actually delivered, then the title 
was in George E. Briggs and subject to the execution.’ 


This instruction was duly excepted to by the defendant’s 
counsel, and is now claimed to be erroneous. It appears 
that the question in the Court below, was, as to whether 
the sale claimed to have been made by George E. Briggs, 
to George Hi. Briggs, was in good faith or not, and in that 
view of the transaction, the instruction was given as above 
stated. The effect of the instruction was, that under the 
circumstances of the case George E. Briggs, being in debt 
to Moore, a sale of his property to George H. Briggs, 
without being followed by an actual delivery, would be 
fraudulent and void as against Moore. There is no doubt 
but that a transaction of this character, under such cir- 
cumstances, would be very strong evidence of fraud. 
When a debtor sells personal property and retains posses- 
sion thereof, it is, as against his creditors, presumptive 
evidence of fraud. But can the Court determine,‘as a mat- 
ter of law, that it is fraudulent? This question has never. 
been fully settled by the Courts. We havea statute, how- 
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ever, which provides that every sale of personal property 


* * * OK unless the same be accompa- 


nied by an immediate delivery * * * * ç ok) 
creates a presumption of fraud as against the creditors of 
the seller, * ** * * * disputable only 


by making it appear that it was made in good faith.” 
(See Sec. 40, page 339, Civil Code). 


The Circuit Court should have lett it to the determina- 
tion of the jury, whether the sale was made in good faith 
or not. From the instructions as given, the jury was re- 
quired to find that the title was in George E. Briggs, pro- 
vided they found that the property was not actually deliv- 
ered. The jury would not be justified in so finding under 
such a state of facts, if it appeared that the sale had been 
made in good faith, and there was evidence given upon 
the trial, as shown by the bill of exceptions, tending to 
prove that the sale was made in good faith. The instruc- 
tion given, without the qualification suggested, was erron- 
eous. (See Hanford vs. Archer, 4th Hill, 271). 


This is sufficient to dispose of the case, but as it has to 
go back for a new trial, it becomes necessary for this Court 
to pass upon, another question. The defendant’s counsel 
in the Court below, requested the Court to instruct the 
jury, that if they found that defendant Floyd neglected to 
returo the execution within the time required by law, and 
that no damages resulted to plaintiff on account of said fail- 
ure, then the plaintiff is entitled to only nominal damages 
for such failure. This instruction was refused and an ex- 
ception taken to such refusal. 

The instruction should have been given. 

The action was to recover damages, and certainly the 
plaintiff should recover no more than his actual damages, 


unless the neglect of the officer had been willful, in which 
- 41 


322 - DECISIONS. 


case exemplary damages might be recovered against him. 
I am not aware that any of the authorities go beyond this, 
although there has been a great diversity of opinion as to 
what should be the rule of liability in such cases. 

The conclusion this Court has arrived at upon the point 
last referred to is—That where a Sheriff neglects to return 
an execution within the time required by law, or to levy 
upon property as commanded by the writ, prima facie the 
plaintiff in the execution has lost his entire debt, and the 
burden of proof is upon the Sheriff to show to the con- 
trary. 

The Sheriff may mitigate the damages by proving the 
extent of the loss the plaintiff in the execution has sut- 
fered, by showing that the execution debtor was insolvent, 
or any fact which would legally tend to show the actual 
amount of damages the pldintiff had sustained. Upon 
this point we are inclined to adopt the rule laid down in 
Stevens v. Rowe, 8d Denio & N. Y. R. 827, although it 
seems to have been questioned by later decisions of that 
State. 

J udgment reversed and new trial ordered. 


a“ 


JAMES ANDERSON, appellant, | 
r 
| 


US. 
T. J. BAXTER, respondent. J 
_APPEAL FROM CIRCUIT COURT FOR MARION COUNTY. 


MALLORY & SHAW for appellant; 
WILLIAMS & WILLIS for respondent. 


THAYER, J. 
This was a suit commenced in the Court below by ap- 


5 
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pellant, James Anderson, as plaintiff, to foreclose a mort- 
gage upon certain real property situated in the county of 
Marion. The complaint was filed on the — day of April, 
1870. The respondent, T. J. Baxter, defendant in the 
Court below, demurred to the „complaint on the grounds 
that the suit had not been commenced within the time 
limited by the Code. The Circuit Court overruled the 
demurrer and the defendant appealed from the decision to 
this Court; the appeal was heard at the term of this Court 
held in the year 1870, and the decision of the Circuit 
Court upon the demurrer was reversed and the cause re- 
manded to the Court below for further proceedings. 


The case coming on to be heard in the Circuit Court 
upon the mandate of this Court filed there, judgment was 
given in favor of the defendant and against the plaintiff 
for the costs and disbursements, and the plaintiff, by leave 
of that Court filed an amended complaint in the suit, to 
which the defendant interposed a demurrer upon the same 
grounds as before. The Circuit Court at a term thereof 
held in January, 1871, regarding the decision of this Court 
upon the former appeal as decisive of the question raised, 
by the demurrer to the amended complaint, sustained the 
same and gave judgment for the defendant, from which 
the plaintiff brings this appeal. 


The only question we are necessarily required to consider 
is, whether.or not the amended complaint referred to pre- 
sents a state of facts that takes the case out of the princi- 
ples of law determined by this Court upon a former 
appeal. 

But as no opinion was then written it has been deemed 
advisable to give at.this time the opinion of the Court 
upon the questions determined in this case at the former 
term as well as those now submitted for our consideration. 
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The plaintiff alleges in his complaint, in substance, that 
on the 14th day of October, 1857, one William H. Nor- 
dyke and wife sold and conveyed, by deed of that date, 
thé real property in question to Nathan Howe and Horace 
Howe, Jr. That said Howes on the same day executed to 
said Nordyke a mortgage upon said property to secure 
eighteen hundred dollars of the purchase money thereof, 
conditioned to be paid in two instalments of nine hundred 
dollars each, in one and two years from date, with interest. 
That the mortgage contained a clause that until default by 
mortgagors in the performance of said condition, it should 
be lawful for them to retain the possession of the said 
property and to use and enjoy the same. 


That mortgagors wholly failed to pay the money or 
interest secured to be paid by the said mortgage, and 
abandoned the said mortgaged premises and went out of 
the (then) Territory (now State) of Oregon, and have con- 
tinuously ever since remained out of said possession and 
absent from the State. 


That after the default in the payment of said money, 
the said Nordyke, the mortgagee, entered and took 
peaceable possession of said premises under his said mort- 
_ gage, and being so in possession thereof, he, on the 12th 
day of May, 1859, in consideration of twenty-two hun- 
dred dollars, sold and assigned the said mortgage to the 
plaintiff, which assignment was, at or about the day afore- 
said, duly acknowledged and recorded; and the said mort- 
gagee then and there delivered said mortgage, and the 
possession of the said premises, to said plaintiff, who then 
and there peaceably entered and has continuously ever 
since remained in the quiet and undisturbed possession 
thereof to the present time, and has received the rents 
and profits thereof, paid the taxes and other necessary 
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expenses for repairs, and made valuable. improvements 
thereon, an account of which was set forth in said com- 
plaint, in a bill of particulars, in which the mortgagors 
were credited for the use of the premises for each year, 


and were charged with the taxes paid, and the expense - 


of improvements. 

The plaintiff also alleges, upon information and belief, 
that said Horace Howe, Jr., died out of the State about 
the year 1862, or 1863; thathe left no will, and no widow 
or children, and that Horace Howe is the father, and the 
only surviving heir-at-law of the said Horace Howe, Jr; 
that on or about the 11th day of March, 1870, said 
Nathan Howe, and his wife, and the said Horace Howe, 
for the consideration of one hundred and fitty dollars, con- 


veyed by quit-claim deed, all their right, title and inter- l 


est, in the said premises, to said defendant, T. J. Baxter, 
who took, with full notice of plaintiff ’s mortgage, posses- 
sion and rights in the premises. The plaintiff also sets 
out in the complaint, a copy of the mortgage; but it is 


not alleged, nor does it appear, that any personal obliga- 


tion for the payment of the debt was given by the mort- 
gagors, or by the defendant; nor is there any covenant in 
the mortgage for the payment of the sum intended 
thereby to be secured. 


Plaintiff prays relief, that said account be examined, 
and after ascertaining the balance due upon the mortgage, 
that the said premises be decreed. to be sold and said bal- 
ance and the costs and disbursements of the suit be paid 
out of the proceeds. ) 


The question raised by the demurrer, is as to whether 


the suit has been commenced within the time limited by ` 


thé Code of Civil Procedure. _ 
Section three hundred and seventy-eight of the Civil 
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Code, provides that, a suit shall be commenced within the 
time limited to commence an action as provided in Title 
second, Chapter one, of the Code and further provides, 
“ That a suit for the determination of any right or claim 
to, or interest in real property shall be deemed within the 
limitation provided for actions for the recovery of the pos- 
session of real property.” 


Section four, Title second of Chapter one of the Code, 
provides that actions for the recovery of real property, or 
for the recovery of the possession thereof, shall be com- 
menced within twenty years. And sub-division two of 
Section five, Title second, Chapter one, provides that ac- 
tions upon sealed instruments shall be commenced within 
ten years. 


The case at bar falls wihin.these provisions of the Stat- 
ute, and it will readily be observed, that if it is a “suit for 
the determination of any particular right or claim to, or 
interest in real property,” the time is limited to twenty. 
years. Butif itis a suit upon a sealed instrument, and 
not for the determination of any right or claim to, or in- 
terest in real property, then it is limited’ to ten years. 
Formerly a mortgage of real property was regarded as a 
conveyance of the legal title, subject, of course, to be 
defeated by the performance of a condition, and this 
doctrine still prevails to some extent. Courts of equity, 
howéver, have always regarded a mortgage as a mere se- 
curity for a debt, and the foreclosure thercof as a proceed- 
ing to satisfy the debt secured thereby, and courts of law 
as well as courts of equity, in many of the States, have 
taken the same view; that is, that a mortgage was a mere 
lien or pledge, and that the general title to the mortgaged 
property was in the mortgagor. In the language of one 
of the authorities, “the mortgagee has neither a jus in re 
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nor ad rem, but a specific lien, similar in character to a 
general lien created by a judgment upon the land of the 
judgment debtor. (See 8 Denio, 232). i 

However this may be as a matter of strict law, I am 
satisfied that a suit to forclose a mortgage is not for the 
determination of any right or claim to, or interest in real 
property, but a proceeding to have the mortgaged prop- 
erty adjudged to be sold to satisfy the debt secured there- 
by, at least this is an accordance with the express pro- 
visions of our statute. (See Section 410, Civil Code, 
page 251). 

In such a suit the title to the mortgaged premises is in 
no wise drawn in question. The adjudication is merely 
as to the fact of the execution of the mortgage, the 
amount due thereon, and the sale of the property to 
satisfy the debt secured. : 7 


It is the mere collection of a debt charged upon specifie 
property by resorting to the property as. a means of 
satistying it. If it were a suit to divest a party of title, 
or to establish some right regarding the title to real 
property, it would stand upon a different footing, but the 
mortgage being in equity, only a chose in action, a suit 
to foreclose it, is more analogous to an action upon a 
sealed instrument, and should be governed by the same 
rule of limitation. ) 

Another question which arises in this case is whether 
the time the mortgagor, when the cause of suit shall 


accrue, or after it accrues, is out of the State, shall be 
deemed a part of the period of limitation. 


Section sixteen, page one hundred and forty-three, 
Civil Code, provides as follows: “If, when the cause of 
action shall accrue against any person who shall be out of 
the State, * * * * * * * such action may be 
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commenced within the times herein respectively limited, 
after the return of such person into the State; and if, after 
such çause of action shall have accrued, such person shall 
depart from, and reside out of this State, * * * * * 
the time of his absence shall not be.deemed or taken as 
any part of the time limited for the commencement of 
such action.’ It is urged that the provisions of the 
above section should be made applicable to this case; 
that the time for the commencement of a suit being 
limited by section 874 of the Code, before mentioned, to 
the time for the commencement of an action, as provided 
by title second, chapter one, it must, in-all cases, be 

-taken with the qualifications contained in said title. I 
do not think that view a reasonable construction of the 
Statute. The provision referred to, that a suit shall only 
be commenced within the time limited to commence an 

action, is a declatory act. A court of equity always 
would refuse relief where, under like circumstances, the 
claim would be barred at law by the statute of limitations; 
although the statute, in terms, should be applicable to 
courts of law only. Equity, in such cases, acts by 
anology to the rules of law. (See Sec. 64, Story’s Equity 
Juris). - 


I cannot think the Legislature intended that the qualifi- 
cation referred to should apply except where the circum- 
stances are similar. If the relief sought had been a 
decree in personam, the analogy would be sufliciently 
complete, and the period of such absence not be included 
as any part of the time limited. Such absence in that case 
would suspend, or at least affect the party’s remedy, which 
is the only reason for the exception. In this case the 
plaintiff can claim no remedy except to have the property 
in question adjudged to be sold to satisfy the debt secured 
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thereby. It was in effect a proceeding in rem, and the 
absence of the mortgagors did not interfere with the pros- 
ecution of his remedy, or render it less effectual. If the 
absence of the mortgagors in this case prevented the 
statute of limitations from running, then the samé result 
would have followed, if the premises had been sold to de- 
fendant the next day after the execution of the mortgage, 
and he had gone into possession aud remained in posses- 
sion thereof, and in fact, the statute would never run so 
long as the mortgagors should remain away from the 
State. Where a personal obligation is sought to be en- 
forced, the provisions of section sixteen referred to, would 
undoubtedly apply, but where the only remedy is against 
the property, which has a fixed situs, the construction con- 
tended for would be unreasonable. 

It is also claimed that as the mortgagee and his assignee, 
the plaintiff, took and retained possession of the mort- 
gaged premises, after their abandonment by the mortga- 
gors, aud made improvements, and received the rents and 
profits, and used and occupied the same, it took the case 
out of the statute of limitations. That the mortgagors 
and their grantee, the defendant, having the right to com- 
pel the plaintiff to account for such use and occupation, 
and to apply the same towards the payment of the debt, 
the plaintiff therefore has the right to make such applica- 
tion, and it will in effect be a payment, and bring the case 
within the provisions of Section 25 of said Article Second. 
Said section twenty-five provides that, “whenever any 
payment of principal or interest has been, or shall be 
maJe, upon existing contract whether it be a bill of ex- 
change, promissory note, bond or-other evidence of indebt- 
edness, if such payment be made after the same shall have 
become due, the limitation shall commence from the time 
the last Pent was made.”’ 
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I do not think we are called upon at this time to deter- 
mine the rights of a mortgagee in possession, so faras his 
right to defend his possession until the debt secured by 
the mortgage is paid. That question does not properly 
arise atthis time. Had this been an action by the mortga- 
gors, or their grantees, to recover possesssion of the mort- 
gaged property, it would have been pertinent, and the list 
of authorities, cited by the appellant's counsel upon that 
point, been entitled to consideration, but it is a suit to fore- 
close a mortgage, and the right to the possession, its being 
lawful or unlawful, is of no consequence. The view I take 
is: ‘That a mortgagee, or his assignee in possession, in a 
suit to foreclose the mortgage occupies no more favorable 
position than if out of possession, that his right to main- 
tain possession under a mortgage, when he has lawfully 
acquired it, if he has such right, does not depend upon his 
having a remedy to foreclose the mortgage. His remedy, 
by action or suit, may be barred and still the obligation of 
the debt be unimpaired. That he might have the right to 
hold the property as a pledge, when he could not enforce 
a collection of his debt in an ordinary-way. The statute 
of limitations only goes to the remedy by action or suit, 
(See 14th N. Y., 16). 


If a payment made by the mortgagor upon the mort- 
gage debt, after the same becomes due, brings the case 
within the provisions of said section 25, and the limitation 
only commences from the time of such payment—yet I 
cannot regard the payment contended for by plaintiff’s 
counsel as the kind of payment contemplated by the stat- 
ute referred to. A payment by a debtor of a part of his 
debt is equivalent to a new promise to pay the debt. 
Such payment however must be the direct, voluntary act 
of the debtor. A payment by operation of law, or 
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acknowledged by the creditor on account of an equitable 
set off, or counter claim which the debtor might insist 
upon, but which he has never claimed to have applied as 
such, cannot be regarded as such payment—and an appli- 
cation by the creditor of such matter as payment, without 
the assent of the debtor, would not prevent the running 
of the statute of limitation. Had the facts been—that 
the morgagee went into possession under an agreement 
with the mortgagors that he should occupy the premises 
and apply the rents and profits in extinguishment of the 
debt and interest, the case would have been different upon 
that point. Ifthe application of the rents had been under 
such an arrangement, expressly made between the parties, 
I think it would have been such a payment as I have in- 
dicated; but under the circumstances there has been no 
mutuality, no meeting of the minds of the parties, a mere 
ex parte application, and nothing upon the part of the 
mortgagors showing an intention to acknowledge a bind- 
ing, existing obligation on their part. 

The judgement of the Circuit Court should therefore be 
affirmed. 


HENRY HILL, Appellant, D) 
| 

vs. b 

N | 

JAMES and JOHN MELLON, Respondents, J 


APPEAL FROM POLK COUNTY. 


This action was originally brought in Justices’ Court, Monmouth Precinct 
in Polk county, by Hill, to recover $150, the value of a horse, from the 
Mellons. The defendant only answered admitting indebtedness, but claimed 
an indebtedness from plaintiff on open mutual account of $214 80 over and 
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above the $150 claimed by plaintiff. The cause was only tried upon the 
issues presented and judgment rendered for defendants. 

Plaintiff appealed to the Circuit Court, when Referee was appointed to 
take the testimony and report the law and the facts. Report submitted at 
the April term, 1870, with judgment for defendant in the sum of $31 33. 
Objections were filed, and after argument, the Court below modified the 
judgment of the Referee, and reduced the same to $11 28. Plaintiff ap- 
peals to this Court. 

P. ©. SULLIVAN for Appellant. 

No appearance for Respondents. 


McArtuor, J. 


It is insisted by appellant’s counsel that there was a 
total failure of proof in this cause in the court below; or, 
at least, that there was a fatal variance between the alle- 
gations in the answer, and the proofs submitted. The 
facts are here in the shape of a statement annexed to the 
record of the judgment. 

Section 96 of the Code sets forth what is deemed to be 
a failure of proof; and the evident meaning of the section 
is that if the proof falls within the scope and meaning of 
the allegations, variance, in some particulars only, is not 
to be regarded as fatal. 


~ 


It requires no very critical or careful examination of 
the record and the statement to ascertain that the charge 
of total failure of proof cannot be maintained There may, 
however, have been a variance between the allegations 
and the proofs, though whether that variance can be con- 
sidered fatal, or even material, is questionable. The first 
clause of Section 94 of the Code provides that “No 
variance between the allegations in a pleading and the 
proof shall be deemed material, unless it have actually 
misled the adverse party to his prejudice in matntaining 
his action or defence upon the merits.’’ And the same 
Section: further provides, that “whenever it shall be 
alleged that the party has been so misled, that fact shall 
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be proved to the satisfaction of the court, and in what 
respect he has been misled; and thereupon, the court 
may order the pleadings to be amended upon such terms 
as shall be just.” A party failing to take advantage of 
the law in these particulars, at the proper time and in the 
proper place, in the court below, is himself at fault. The 
appellant made no application to the court below to 
enforce the statutory provisions existing in his favor; and 
it would certainly be a very: novel position to assume it 
to be the duty of the court to apply these provisions, 
unless moved so to do by the party to whose advantage 
they would inure. Had an application been made and 
‘improperly refused, it would have been error. Such, 
however, was not the case.: We are clearly of opinion 
that over this matter, as presented in this ease, this court 
cannot exercise supervisory control. 


JOHN R. WATTS, respondent, ) 
VS. 


NELSON HOYT, appellant. 


APPEAL FROM COLUMBIA COUNTY. 


The fourth rulein Lindley vs. Wallis (2 Ogn., 204), cited and approved. 

Respondent’s attorneys filed and submitted a motion to dismiss the appeal 
herein, alleging that no sufficient notice of appeal had been served. It ap- | 
pears from the record that service thereof was made upon one of said 
attorneys, outside of the county in which the action was commenced and ~ 
submitted, and also that appellant was a resident of the county in which 
the action was commenced, ete. 


CAPLES & MORELAND for the motion, 
ALANSON SMITH contra. 


McArtuur, J. a 
We have examined the return upon the notice of appeal 


| 
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_and, though couched in ambiguous language, it is suftici- 


ently ciear that appellant's attorney attempted to serve 
the notice by leaving a copy thereof with one of respon- . 
dent’s attorneys who resided in Multnomah county. The 
record shows that this action was commenced, heard and 
determined in Columbia county, and that respondent was 
and still is a resident of said county. Section 521 of the 
Code, among other things, provides that “when a party, 
whether absent or not from the State, has an attorney in 
the action or suit, service of notice or other papers shall 
be made upon the attorney if he reside in the county 
where the action or suit is pending, instead of the party, 
and not otherwise.’’ In Lindley vs. Wallis (2 Ogn. 204), 
this Court being called upon to pass upon the section cited, 
laid down this rule: “The service of notice of appeal 
may be made either upon the party or upon his attorney 
of record residing within the county where the trial was 
had. Outside of the county the service can only be made 
upon the party.’ This ruling we unhesitatingly ap- 
prove, and applying it to the case in hand it becomes man- 
ifest that the motion to dismiss should prevail. It is 
therefore so ordered. The rule of practice followed iu 
this case appears to be so obvious and so well established 
that we feel justified in indulging the hope that all mis- 
conceptions in relation thereto will be of rare occurrence 
in the future. 


f 
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WOOD, respondent, | y 
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vs. 
FITZGERALD and WINGATE, appellants, 


and 


~o 


MAYS, respondent, 
Vs. 
FITZGERALD and WINGATE, appellants. 


APPEALS FROM WASCO CIRCUIT COURT. 


Nore.—Darrah, appellant, vs. Bird, respondent; McFarland, appellant, 
vs. Holland, respondent; Grant, appellant, vs. Ruch, respondent; Wood, 
respondent, vs. Fitzgerald and Wingate appellants; and Mays, respondént, 
vs. Fitzgerald and Wingate, appellants, were all contested election cases 
appealed from Wasco county. The case of Darrah vs. Bird was with- 
drawn. That of Grant vs. Ruch, dismissed. The other cases were argued 
at length. For convenience, the cases of Wood vs. Fitzgerald and Win- 
pate, and Mays vs. Fitzgerald and Wingate were considered at the same 
time, and are reported together. In the case of McFarland vs. Holland, 
the respondent prevailed. No report of this last named case is deemed 


necessary, as the points passed upon therein are embraced in the cases re- 
ported, 

In contested election cases, the law limits judicial inquiry to the votes re- 
turned upon the poll-books. 

Though an employe of the United States, or State Government cannot 
‘gain or lose a residence by reason of his presence or absence while em- 
ployed in the service,” yet he can establish his domicile, and gain a resi- 
dence, at such a point as he may desire, by taking the proper and appro- 
priate steps to do so, independently of his employment. 

A general absolute pardon relieves the person to whom it is granted, not 
only from imprisonment, but from all the consequential disabilities of the 
judgment of conviction, and restores such person to the full enjoyment of 
his civil rights. 

Article II. section 8 of the State Constitution does not operate-as a re- 
striction or limitation upon the effect of a pardon. 

The Fifteenth Amendment to the Federal Constitution is a part of the 


supreme law of the land, and its effect is to annul those provisions of the 
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State Constitution and those enactments of the State Legislature which res- 
trict the exercise of the right of suffrage to white persons. 

Where an individual has established for himself a settled residence and a 
fixed domicile in any precinct in a county, there he must vote. When, 
however, an individual is a bona fide resident of a county, but has no fixed 
residence or domicile in any particular precinct therein, he may vote in any 
precinct in which he may find himself on the day of election. 

By being naturalized, an alien becomes instantly a citizen of the United 
States, and, of this State, and as such has a right to vote for county officers 
at any election, at which such officers are to be chosen, occurring after his 
naturalization, if he has the necessary qualification as to residence in the 
state and county. . 

In cases of contest of election under Title V. of Chapter 13 of the Gen- 
eral Laws, costs and disbursements cannot be recovered. 

The facts are sufficiently set forth in the opinion. 

O. HUMASOWN and N. H. GATES for Appellants. 
J. G. WILSON for Respondents. 

Counsel joined in one brief, citing Constitution of Oregon, Secs. 2, 3, 4, 
5, 6, p. 101; Sec. 17, p. 103 and Sec. 14, p. 110; Laws of Oregon, p. 696, 
707, 708, Sec. 18, p. 700, Sec. 11, p. 699, Sec, 18, p. 701, Sec. 354, p. 287; 4 
Cal., 175; 28 Cal., 128; 4 Barb., 504; 1 Kent, 86; 2 Kent, 481; 10 Iowa, 
808; 19 Wend., 11; XV. Amendment; Constitution IX. and X. Amend- 
ments; Reconstruction Acts; McPherson’s Manual, 1869, p. 448 and 457. 


McArtutr, J. 

At the regular biennial election held June 6, 1870, E. 
Wingate, and E. P. Fitzgerald, and Edwin Wood and 
Robert Mays, were candidates for the offices of County 
Commissioners of Wasco county. On June 14, 1870, the 
Board of Canvassers, as provided by law, canvassed the 
votes polled at said election and found that Wingate had 
received 313 votes; Fitzgerald, 816; Wood, 811; and Mays, 
303. Thereupon Fitzgerald and Wingate were declared 
to be elected, and certificates of election were accordingly 
issued by the Clerk of Wasco county. On June 28, 1870, 
Wood and Mays commenced proceedings to contest the 
election of said parties, in the manner prescribed in Title 
V. of Chapter 18, of the General Laws. The cases were 
submitted at the same time, and the Court below, after 
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casting out what it adjudged to be the illegal votes polled 
and counted for each of said parties, arrived at the con- 
clusion, that of the legal votes cast Wood had:received 
311; Mays, 803; Fitzgerald, 301; and Wingate, 298. 
Wood and Mays were accordingly adjudged to have been 
duly and legally elected, and to be entitled to the offices 
of Commissioners of Wasco county. From this judgment 
Fitzgerald and Wingate appeal. 


The first point presented is one of interest. On the 
trial of these causes 1t was insisted by appellants’ counsel 
that the votes of J. Roos, D. Lynch and William Sullivan 
should be added to the number polled for appellants, and 
it was as strenuously insisted by respondents’ counsel that 
the votes of R. Graham, D. L. Reynolds, J. A. Foot, J. S. 
Morgan, P. Runey, A. Biddle, J.-S. Paddleford, Wm. Mc- 
Kay, and others — in all nineteen — should be added 
to the number polled for respondents. The names of 
these parties do not appear upon the poll-books. But it is 
claimed that their votes were illegally rejected by the 
judges of election, The court below refused to count 
them, and, as a reason for such refusal, declared, in 


substance, that in its opinion the law limited judicial 


inquiry to the votes returned upon the poll books; 
and this ruling, it is charged, was erroneous. An exam- 


ination into the duties of the judges of election, and the- 


rights of electors, is necessary in order to arrive at correct 
conclusions on this point. It is the duty of judges of 
election to reccive all votes offered, and. cause them to be 
entered upon the poll books by the clerks. If a chal- 
lenge is interposed, and insisted upon, it becomes the 
duty of said judges to tender to the person offering to 
vote, the oath prescribed and set.forth in section 18, page 


700, General Laws. If the ‘person so challenged fails or 
43 
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retuses to take the prescribed oath, the same section de- 
clares that his vote shall be rejected. By Sec. 14, p. 700, 
it is enacted that even if the person challenged takes the 
prescribed oath, further inquiry may be made into his 
qualifications, and if a majority of the judges are of opin- © 
iou that hejdoes not possess the qualifications of an elector, 
his vote shall be rejected. Though such an oneis rejected 
and excluded from voting, Sec. 18, p. 701 requires the 
judges to cause his name to be entered on the poll-books 
as a rejected voter. It is also provided that the names of 
the persons for whom he desires to vote shall be taken 
down, the evident intention of the law being to have pre- 
served a complete record of all rejected as well as all ac- 
cepted votes. The wisdom and policy of this enactment 
is very apparent. Proper compliance with it facilitates 
judicial inquiry, when necessary, into the nghts and quali- 
fications of the voter, and at the same time tends to pre- 
vent improper action on the part of judges of election. 
In refusing to record the votes of the .persons named, the 
judges acted in direct contravention of law. They should 
have been received and entered on the poll-books as re- 
jected votes. It is urged that notwithstanding the failure 
on the part of the judges to comply with the law, these 
votes should be counted, the evidence showing that they 
were properly offered and improperly rejected. Conceding 
that the evidence is entitled to all the weight claimed 
for it, we can find no authority for so doing. 


Cases of this nature must be hearo and determined “in 
such a manner as shall carry into effect’the expressed will 
of a majority of the legal voters, as indicated by their 
votes.’ (General Laws, Sec. 41, p. 708). This expressed 
will can only be gathered from the poll books, and a vote 


' must be recorded before it can be said to have obtained 
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such an expression as the law contemplates. In contests 
such as thıs the main question is, which candidate received 
the highest number of legal votes cast? Jt is claimed 
that the persons named dig all they could do to express 
their will and intention oa election day, and that as the 
evidence shows they were qualified voters, their votes 
should be counted. It is unnecessary to discuss the evi- 
dence. Suffice it to say, it is exceedingly unsatisfactory, 
and we cannot give it the weight which counsel claim for 
it. Besides, we are clearly convinced that it would be 
productive of arrant fraud and gross perjury to establish 
the rule that the Courts could properly count the vote of 
a person who did not vote at the time of the election, and 
whose name is not to be found upon the poll books; leav- 
ing it to be ascertained subsequent to the election from 
the testimony of such person himself, in whose favor his 
vote would have been cast. If such a rule should be es- 
tablished it would be both possible and probable that the 
result of elections as declared by the Board of Canvassers,. 
and the will of the people as expressed by the poll books, 
would frequently be changed and thwarted through the- 
connivance of the judges and the ready testimony of sub- 
orned witnesses. In refusing to count the votes of these 
persons the Court below did not err. 

It is claimed by appellants’ counsel that the Court below 
erred in refusing to deduct the votes of B. P. Cardwell. 
and Jacob Fritz from respondent's tally, for the reason 
that the evidence establishes the fact that they were em- 
ployes of the United States government, and consequently 
disqualified by Article II. Section 4 of the State Constitu- 
tion, which declares that for the purpose of voting no 
person shall be deemed to have gained or lost a residence 
by reason of his presence or absence while employed in 
the service of the United States or of this State,” ete. 
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B. P: Cardwell came to Wasco county from Portland 
more than ninety days betore the election and brought 


with him his family. At the date of ihe election, and for 


a long ume prior thereto, he was and had been the deputy 
of the United States Assessor and Collector of Internal 
Revenue. The Court below found that the transfer of his 
domicile from Portland to Wasco county was accompa- 


‘mied by such appropriate acts on his part as to leave no 


doubt that it was a bona fide change of residence. 


Jacob Fritz came to Wasco county in 1863, and was at 
that time a private soldier in G company of the Fourth 
Infantry of the United States Regular Army, and in 1865, 
his term of enlistment having expired, he was honorably 
discharged from the military service. Subsequently he 


was employed as a civilian, by the proper authorities, to 


take charge of the abandoned military post and reserva- 
tion adjacent to The Dalles. He discharged no military 


‘duty whatever, but acted simply asa sort of keeper and 


protector of the government property in and about the 
post abandoned. He continued to reside in Wasco county 
almost uninterruptedly from the time of his discharge 
from the military service until the day of the election, a 
period of almost five years. 


Both these individuals were employes of the United States 
government and in the civil service. The facts being as 


above set forth, the question arises as to the applicability 


and effect of Article IL, Section 4 of the State Constitu- 
tion to and upon persons so situated. We cannot see the 
legal force or propriety of placing such a construction 
upon that section as would preclude an employe of the 
United States or State government from making any 
ehange in his domicile that he may desire to make. 
Though such an one cannot gain or lose a residence by 
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reason of his presence or absence while employed in the 
service, yet he can establish his domicile and gain a resi- 
dence at such a point, as he may see fit, by taking the 
proper and appropriate steps so to do independently of his 
employment. 

In The People vs. Holden, (28 Cal. 187), it was decided 
that Section 4, Article II. of the Constitution of California, 
(the language of which is almost identical with that of 
Article IL, Section 4, of the Constitution of Oregon), does 
not add to or take from the conditions upon which the 
fact of residence is made to depend; and it was held that 
that section meant simply that in determining the fact of 
residence, presence or absence, in the service of the 
United States shall not be taken into account, or in other 
words neither presence nor absence in the service of the 
United States is a condition: upon which the fact of resi- 
dence can be affirmed, or denied. 

It sufficiently appears that both Cardwell and Fritz had 
acquired a legal residence in Wasco County prior to the 
election. This they had a right to do; nor can any such 
interpretation be ‘put upon the section of the Constitution 
referred to as would prevent them from acquiring such 
residence or from removing their residence from the lo- 
cality at which they were domiciled at the time they en- 
tered the civil service of the United States government. 
They voted at the election, and had a legal right so to do, 
and the court below did not err in refusing to strike their 
votes from the number returned as cast for the respondents. 

Among those who cast their votes for the appellants was 
one Mathias Meng. On June ‘26, 1867, Meng was con- 
victed of the crime of arson in the Cireuit Court of the 
State of Oregon for the county of Wasco. He was subse- 
quently sentenced to imprisonment in the Penitentiary for 
the term of five years. On September 25, 1867, and be- 
fore the expiration of his sentence, he was pardoned by 
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the Governor of the State and was released from imprison- 
ment. The pardon was general and unconditional. Upon 
these facts the Court below held, in substance, that while 
the pardon remitted the punishment and blotted out the 
offence for which Meng was incarcerated in the Peniten- 
tiary, yet it did not restore him to his political rights; 
they had become forfeited, and that there was no provision 
in the Constitution or the laws that authorized or warranted 
their restitution. We cannot yield our assent to this prop- 
osition. The doctrine of pardons, as now recognized and 
applied by civilized nations has its origin in divine law, 
upon which rests the merciful administration of human 
justice, and finds its sanction in those rules of political and 
social ethics which have been firmly established and ap- 
proved by the wisdom of ages. The pardoning power has 
been exercised from time immemorial by the sovereigns 
of those nations who have made any advancement, what- 
ever, in the science of human government. Although it 
is liable to great abuse, yet from, the very necessity of 
things, no government could. be said to be well ordered 
without having this power somewhere vested. Everyone 
who has made well directed investigations into this sub- 
ject must, we think, reject the idea that the pardoning 
power is vested in the sovereign or executive, solely with 
a view that its exercise may relieve convicted criminals 
from the punishment which the law infficts as a conse- 
quence of their adjudged guilt. The administration of 
human justice being necessarily imperfect, it sometimes 
happens that from a combination of untoward circumstances, 
innocent individuals are adjudged to be guilty of the com- 


mission of crimes of which they are in reality innocent. . 


Though such instances are of rare occurreuce, the fact that 
they have occurred and are likely toagain occur forbids that 
we should refuse to admit the fearful truth. The govern- 
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ment so organized and administered as to preclude the 
possibility of relief to one thus unfortunate would present 
a very lamentable spectacle. It would defeat one of the 
main objects for which governments are formed—that of 
promoting the individual and collective happiness. and 
welfare of mankind. The necessity and efficacy of the 
pardoning power will be much more readily acknowledged 
when it is exercised to prevent injustice—it being ascer- 
tained that an error of the kind referred to has been com- 


mitted—than when it is invoked to temper the judgment: 


which the law has pronounced upon one whose guilt is 
established beyond peradventure. In the one case it 
should be promptly extended as a matter of right, in the 
other, being a matter of grave and mercy, it should 
be exercised with care and discrimination. Article V, 
Section 14, of the State Constitution vests in the Governor 
in very general terms the power to grant reprieves, com- 
mutations and pardons, after conviction, for all offences 
except treason. Article IJ, Section 3, of the same instru- 
ment, declares that the privilege of an elector shall be 
forfeited by a conviction of any crime which is punishable 
by imprisonment in the penitentiary. As before stated, 
Meng was convicted of the crime of arson—a crime pun- 
ishable by imprisonment in the penitentiary—and after 
such conviction, the Governor, moved by merciful consid- 
erations, granted him a general, absolute pardon. The 
question therefore arises, did the pardon restore to him 
the privileges of an-elector, which were forfeited by his 
conviction of the said crime, or did it operate solely to 
relieve him trom the corporeal punishment of incarceration, 
leaving him to suffer all the other consequences flowing from 
such conviction? After careful consideration of the law 
as it exists, and the abundant authorities on this point, we 
can arrive at no other consistent or satisfactory conclusion 
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than that a general, absolute pardon relieves the offender 
not only from imprisonment but from all the consequential 
disabilities of the judgment of conviction and restores him 
to the full enjoyment of his civil rights, with this restric- 
tion merely, “that it cannot divest any person of any right 
or interest which the law has permitted to be acquired 
and vested in consequence of the judgment.’ (4 Black- 
stone’s Commentaries, 402; 8 Bacon’s Abr. Title Pardon; 
Hawkin’s Pleas of the Crown, Title Pardon B. 2, C. 87, 
Sections 84 and 54). Itseems to us that it would bea 
cause of profound regret if the law were otherwise. In 
The People vs. Pease (8 Johnson’s Cases, 333-4), the in- 
quiry of the Court was directed towards ascertaining 
whether the pardon of the-Governor did away with all 
the consequent legal disabilities which attached to one 
convicted of an infamous crime. It was held: “Thatthe 
disabilities formed no part of the judgment against a con- 
vict, but are the legal marks of infamy which it fixes upon 
him. When, theretore, the judgment is. pardoned the legal 
infamy Alowing from itis equally disposed of by the pardon.”’ 
The Court further declared the proposition, that the judg- 
ment to which those disabilities are merely consequential, 
can be released and yet the disabling effect thercof re- 
main, to be untenable. In the matter of Denning, (10 
Johnson, 233), the Court wisely said that “policy and hu- 
manity require that we should give the convict so pardoned 
as complete a restoration of his private rights as may be 
consistent with the intervening rights and interests of 
others,” and it held “that the effect of the pardon was to 
acquit the offender of all the penalties annexed to the con- 


- viction, and to give him new credit and capacity.’ The 


force and applicability of these decisions will be more 
readily observed by a comparison of the sections of the 
Constitution of Oregon, above cited, with very similar 


a 
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provisions in the Constitution and Laws of New York. In 
Perkins vs. Stevens, (24 Pickering, 277), it was in sub- 
stance declared that a full pardon of an offence removes 
all blemishes of character, wipes away the infamy of the 
conviction and restores the convict to. his civil rights. 


Article IT., Section 2, of the Constitution of the United 
States provides that the President “shall have power to 
grant reprieves and pardons for offences against the United 
States, except in cases of impeachment.” The power 
vested in the President by this provision of the Federal 
Constitution is perhaps more extensive than that vested 
in the Governor of this State by the provisions of the State 
Constitution already cited, but both rest upon the same 
broad principle, and there are no good reasons why the 
general rules adhered to in one case should not govern in 
the other. The principles and powers are much too anal- 
agous to justify the application of different rules. In ex- 
parte Garland, (4 Wallace, 838-380), the Supreme Court 
of the United States decided: that “a paidon reaches the 
punishment prescribed for an offence and the guilt of the 
offender; and where the pardon is full, it releases the pun- 
ishment and blots out of existence the guilt, so that in the 
eye of the law the offender is as innocent as 1f he had never 
committed the offence. If granted before conviction, it pre- 
vents any of the penalties and disabilities consequent upon 
conviction from attaching; if granted after conviction, it 
removes the penalties and disabilities, and restores him to 
all his civil rights.” Hence, we conclude that the pardon 
granted to Meng restored to him the privileges of an 


elector, and that in striking his vote from the number ' 


cast for appellants, the court below erred. Before leav- 
ing this branch of the case, we would state that in our 


opinion, Article II, Section 3, of the State Constitution, 
“ 44 
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does not in any way operate as a restriction or limitation 
upon the effect of a pardon granted by the Executive; 
the force and effect of that section being confined to those 
convicted of infamous crimes, from whom the Executive: 
clemency has been or may be withheld. 


C. II. Yeates and W. S. Ford, two negroes, voted for 
the respondents. On behalf of the appellants, it is urged 
that being negroes they were disqualified from voting by 
Article II Section 2, of the State Constitution, and the 
laws passed in pursuance thereof, which limit the priv- 
ilege of the elective franchise to white persons. On the 
other hand, it is urged that they became legal voters upon 
the ratification of the Fifteenth Amendment to the Fed- 
eral Constitution, and that, therefore, their votes should be 
allowed to stand as cast. The gravity of the question pre- 
sented by the conflict of the State and Federal Constitu- 
tions cannot be over-estimated; and, for various reasons, 
we are led to examine into it with a degree of care and 
circumspection commensurate with its importance. 


On March 80, 1870, the Secretary of State of the United 
States, by proclamation declared, in substance, that the 
Fifteenth Amendment to the Constitution of the United 
States had been ratified by the legislatures of the States 
of North Carolina, West Virginia, Massachusetts, Wiscon- 
sin, Maine, Louisania, Michigan, South Carolina, Penn- 
sylvania, Arkansas, Connecticut, Florida, Illinois, Indiana, 
New York, New Hampshire, Nevada, Vermont, Virginia, 
Alabama, Missouri, Mississippi, Ohio, Iowa, Kansas, 
Minnesota, Rhode Island, Nebraska, Texas and Georgia— 
in all thirty States. It also appears from the said proc- 
lamation that the State of New York, by its Legislature, 
passed resolutions withdrawing the previous ratification. 
The power of a State thus to withdraw its previous ratifi- 


DECISIONS. 347 


eee 
cation has been strenuously asserted and as strenuously 
denied. Upon this question, however, we do not pass, for 
even if the State of New York had the power so to do, 
the necessary number of States ratifying the said amend- 
ment still remains. It 1s conceded that if thesaid amend- 
ment was legally ratified by the necessary number of 
States, through their Legislatures, and the proper returns 
made thereof to the Department of State at the Federal 
capital, then the Secretary of State, acting in behalf of 
the President of: the United States, had the power and 
authority in the discharge of his official duty, to issue or 
cause to be issued such proclamation. The fact of his 
having issued it, basing his action as he necessarily did 
upon the official returns filed in the Department over 
which he presides, carries with it prima facie evidence 
of the legal ratification of the said amendment. We can 
not presume otherwise than that he regularly performed 
his official duty and that the resolutions of the Legislatures 
of the States named ratifying the amendment were in his 
custody, havibg been placed there officially. In the record 
and proofs of this case we find nothing overcoming this 
prima facie evidence or lessening the force of this pre- 
sumption. The question of the legality of the ratification 
of this amendment is one which is exceedingly difficult 
of solution. Ef it is a political question it can only be 
properly passed upon by the people or their representa- 
tives, and judicial inquiry is from the very nature thereof 
precluded. If judicial, then the Courts have the power to 
inquire into and pass upon every step taken and every vote 
cast in Congress and in the State Legislatures, in every 
stage of the progress of the amendment, from the time it 
was first proposed in the Congress of the United States to 
the date of the issuing of the proclamation by the Secre- 
tary of State. 
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This would certainly open up a wider range of jurisdic- 
tion than has ever before been traversed by any State 
Court, and whatever may be the powers of the Federal 
Courts im this direction, it must be conceded, we think, 
that no State Court has the necessary power or jurisdic- 

“tion to marshal before it the proofs necessary to establish 
any disputed question of fact in connection with the pas- 
sage and ratification of this amendment. Let us assume, 
however, for the purposes of this case, that 1t is a judicial 
question. A careful examination of the record discloses 
nothing to warrant the Court in pronouncing it illegal and 
void. It is true, counsel in the argument alluded to cer- 
tain facts of pretty general notariety, which, if true, and 
properly established, would undoubtedly weigh heavily 
against the validity of the amendment; but they were all 
-extraneous to the record, and’ lacked those qualities neces- 
sary to command or justify judicial consideration. The 
manner of the adoption of this amendment is a matter of 
history, aud while individuals may -be constrained to 
believe it an unwise measure of governmental policy, and 
while the very peculiar circumstances: attending its ratifi- 
cation by the legislatures of some of the States, render it 
obnoxious to exception; yet, in view of the ascertained 
facts in this case, we cannot do otherwise than declare it 
to be a valid amendment to the Federal Constitution. 
To hold otherwise, nnder the circumstances, would be to 
unwarrantably overthrow certain well established prin- 
ciples of law, and give to judicial discussion such a color- 
ing of partisan feeling as would lead to very unfortunate 
results. 


We proceed next to consider the eflect of this amend- 
ment upon Article II, Section 2, of the State Constitu- 
tion. ‘ Prior to the ratification of the said amendment, the 
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several States had complete control over all questions of 
suffrage, that being among the powers reserved by the 
Tenth Amendment to the Federal Constitution. 


By the ratification of the Fifteenth Ainendment they 
ina measure parted with this. reserved right so far as to 
acquiesce in the removal of all restrictions theretofore ex- 
isting “on account of color or previous condition of servi- 
tude,” and to agree not to abridge the right granted by 
that amendment, leaving negroes, who are recognized as 
citizens by certain Acts of the Federal Congress, free to 
exercise the privileges of the elective franchise in any 
and all the States upon the same conditions as white per- 
sons. Having been ratified, this amendment became a 
part of the Federal Constitution—part of the supreme 
law of the land—and its effect is to deprive the provis- 
ions of the State Constitution and the Acts of the State 
Legislature, restricting the exercise of the suffrage to 
white persons, of all legal force and efficacy. The votes 
of Yeates and Ford will remain as cast and as counted by 
the Court below. 


In passing upon this case the Court below refused to 
allow the votes of seven persons cast for appellants and 
those of four other persons cast for the respondents; it 
having found that though otherwise qualified they voted 
out of the several precincts in which it was claimed they 
resided. Article II, Section 17, of the State Constitution, 
declares that “all qualified electors shall vote in the 
election precinct in the county where they may reside for 
county officers, and in any county in the State for State 
officers, or in any county of a Congressional District in 
which such elector may reside for members of Congress.” 
This provision appears to be the basis upon which rests 


Section 1, of Title I., of Chapter 13, p. 695, of the General 
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Laws, which section provides among other things, “ that 
ninety days bona fide residence in a county, next preced- 
ing an election shall be required to entitle a person to vote 
for county and precinct officers, and likewise ninety days 
preceding such election in a district for district officers.’’ 


It clearly appears that a person who has resided in the 
State of Oregon for six months, and is otherwise qualified, 
may cast his vote for any candidate for any State office in 
any county in the State; also, that being a citizen of the 
State, and having resided in a certain district ninety days 
next preceding an election, he may vote for any candi- 
date for any district office in any county in the district 
wherein he may be on the day of the election. Assuredly 
then the logical sequence would be that having resided in 
a certain county ninety days next preceding an election 
the elector may vote for county officers in any part, or pre- 
cinct rather of the county. But it is not in view of the 
law proposed to lay down such a broad and comprehen- 
sive rule, the purpose of this inquiry being simply to 
ascertain and arrive at what should be the just and proper 
rule by which to decide the exact point presented. 


It appears that the persons referred*to, though they re- 
sided within the county, had no fixed and settled domicile 
in any precinct therein, but that from the nature of their 
avocations—being for the most part stock raisers, herders 
and transporters of freight—were constantly changing 
the locality of their temporary domiciles. There is no 
law upon the statute-book which fairly reaches the cir- 
cumstances of the persons whose right to vote is now be- 
ing inquired into. General rules we have, and a number 
of legislative enactments, which, if we are to construe 
them narrowly, might be cited in opposition to their right 
to vote. But it is not ourintention to place upon these laws 
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an interpretation which, while it agrees with the letter, 
totally disregards the spirit thereof. Every qualified resi- ` 
dent of a county has a right to cast his vote therein for 
county officers. . 


As a matter of abstract justice the mere fact of his being 
fixedly domiciled in some one of the precincts therein 
should not-invest him with greater rights than should be 
accorded to one who may chance to reside in a part of a 
county where no precinct has been erected, or to one 
whose employment obliges him to shift his demicile from 
point to point, with such frequency as to prevent him from 
acquiring the qualification of a residence of ninety days in 
any given precinct. All these classes are equally inter- 
ested in the proper administration of the affairs of 
the county, as well as of the district, or of the State, 
and should in all fairness be allowed a vote. It is 
true that when an individual has established for 
himself a settled residence and fixed domicile in any 
precinct ina county there he must vote. When, how-' 
ever, an individtal is a bona fide resident of a county, 
but has no fixed residence or domicile in any particular 
precinct therein, he may vote in any precinct in which he 
finds himself on the day of the election. It may be that 
by allowing this class of persons to vote in whatever pre- 
cinct they chance to be on the election days, may increase 
the facilities for the perpetration of fraud, and may induce 
reckless persons to repeat their votes, but if the laws pun- 
ishing fraudulent voters are enforced as they should be, 
the danger to be apprehended is not so great as the wrong 
of unneccessarily and arbitrarily restricting the privileges 
of that large number of worthy and energetic citizens 
who, from the nature of their honest employment, fre- 
quently have no fixed residences, and are constantly called 


é 
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upon to shift even their temporary abodes from point to 
point in order to properly conduct their business. Being 
well assured that our views upon this branch of the case 
agree with the spirit of the law, we shall allow these votes 


to remain as they stand upon the poll-books. 


Appellant's counsel charge error in the court below 
in counting the votes of H. Crellish, E. Bernard and 
E. A. Willis. These persons voted for the respond- 
ents, but it appears that their votes were excluded from 
the final count by the Judges of Election, in the manner 
prescribed by Section 28, p. 702 of the General Laws. 
From the statements of agreed facts it appears that they 
were all persons of foreign birth, and that they had re- 
sided long enough in the State and county to be entitled 
to vote, if otherwise qualified. It also appears that they 
had been naturalized less than six months prior to the 
election, and having previously served in the armies of the 
United States, were admitted to citizenship in the manner 
set forth in Section 17, of the Act of Congress, in relation 
to the naturalization of aliens. 


It is urged that notwithstanding this section dispenses 
with any previous declaration of intentions, and permits 
the naturalization of an aliem under certain circumstances, 
to proceed without sach previous declaration; still such 
person cannot exercise the privilege of an elector until one 
year has elapsed from the date of his naturalization. In 
support of this proposition, counsel cite Article I, Section 
2, of the State Constitution, and particularly that part 
thereof which declares that “every white male of foreign 
birth, of the age of twenty-one years and upwards, who 
shall have resided in the United States one year, and 
shall have resided in this State during the six months 
immediately preceding such election, and shall have 
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declared his intention to become a citizen of the United 
States one year preceding such election, * * * * * 
shall be entitled to vote at all elections authorized by 
law,” and insist that in cases such as these, this constitu- 
tional provision becomes a dead letter, unless we treat the 
naturalization of an alien, under Section 17 of the Act of 
Congress referred to, as nothing more than a declaration 
of intention, and refuse him the privilege of voting until 
a full year has elapsed from the date of such naturaliza- 
tion. We confess our utter inability to discover any legal . 
or logical force in the proposition presented. The ques- 
tion, should these votes be counted? furnishes its own 
answer. When these persons were naturalized they be- 
came citizens of the United States instantly, and, as such, 
had a right to vote, for it is agreed that they had resided 
in the State and county a much greater length of time 
than the law actually requires. The court below counted 
these votes, adding them to the number cast for respon- 
dent, and in so doing did not err. 


The next question of importance that presents itself is 
as to the proper disposition of the costs herein. The 
Court below having found in favor of the respondents, ad- 
judged that they have, and recover costs and disburse- 
ments. Was this judgment erroneous? We think it was, 
aud for these reasons: All the authorities concur in de- 
claring the right to recover costs to be purely statutory. 
No such right existed at common law. The authority to 
tax costs and disbursement eo nomine, in favor of the pre- 
vailing party in the English Courts, is found in the Statute 
of Gloucester, (6 Edward I, C. 1); and in the Statutes, 
(23 Henry VIIL, C.15; 4 James I, C. 3; 8 and 9 William . 
IT., C.11; and 4 and 5 Anne, C. 16); and the various 


amendments thereto. 
i 45 
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In this State the right to recover costs is given by the 
Code; the provision in relation thereto being in principle 
and effect similar to the English statutes named. The 
rule above set forth is clearly laid down in Clark vs. Dewey, 
(5 Johnson, 259); in Waterman vs. Van Benschotten, (18 
Johnson, 425); and in The Supervisors of Onondaga vs. 
Briggs, (3 Denio, 174); and is fully recognized and fol- 
lowed in McDonald vs. Evans recently decided by this 
Court. Upon this point see Bouvier’s Dictionary, Vol. 1, 
Title Costs, subdivision 2, and the authorities there cited. 
These principles of law being settled ‘clearly and“beyond 
all contention let us apply them to this case. 


Title V., of Chapter 13, of the General Laws provides 
for, and points out, the manner of contesting the election 
of district, county and precinct officers. It is singularly 
silent upon the subject of costs and disbursements. ‘Title 
V., of Chapter 6, of the Code of Civil Procedure is de- 
voted entirely to the subject of costs and disbursements, 
and sections 589 and 541 enumerate or describe the cases 
in which the plaintiff or defendant is allowed to recover 
costs. Neither of the sections contain any reference to a 
ease of contest of election. It is evidently a casus omissus. 
Section 543 of the Code provides that “a party entitled to 
costs shall also be allowed for all necessary disbursements,” 
etc. From the application of the rules of construction 
just referred to it follows, that unless a party is allowed 
costs he cannot recover disbursements, for the recovery of 
disbursements is made dependent upon the recovery 
of costs by the statute. It follows, therefore, that in cases 
of contest of election under Title V., of Chapter 13, of the 
General Laws, costs and disbursements can not be recov- 
ered, and the Court below erred in entering a judgment 
therefor. ~ 
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As regards the votes of the other persons named in the 
brief and referred to in the argument we find that they 
were disposed of upon questions of fact solely,. and upon 
examination, we have concluded not to interfere with the 
findings of the court below in relation thereto. . 

From the above it follows that to the number of. votes 
polled for Wood and Mays, as ascertained by the court 
below, there should be added the votes of Zettler, Snooks, 
Brown and Curry; and to the number of votes polled for 
Fitzgerald and Wingate, as asceitained by the court be- 
low, there should be added the votes of Henderson, Kim- 
berlin, Masterson, Scroggins, Manning, Williams, Straw 
and Meng. The number of legal votes, therefore, for 
each candidate stands as follows: Wood 815; Fitzgerald 
309; Mays 307, and Wingate 806. Wood and Fitzgerald 
having each a majority over the other candidates ate en- 
titled to the offices of Commissioners of Wasco county. 

Let judgment be entered and certificates issued ac- 
cordingly. l 


SUSANNAH BAMFORD, ) 


$ 
D 


ys. 

JAMES BAMFORD, Sr., 
JAMES BAMFORD, Jr., and 
G. W. McBRIDE. J 


In a suit for a divorce, where the complaint contains no allegations con— 
cerning property, and the decree contains nothing on the subject; the party 
at whose prayer the decree is granted does not acquire either a legal or equit- 
able right to the property of the adverse party by the decree. 

When real property is transferred from one party to another by a decree 
granting a divorce, the judgment roll should contain a description of the 
land transferred. 
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„Although a Court may first pass upon the question of granting or deny- 
ing the divorce, and afterwaids investigate ard determine the issues con- 
cerning property, the subsequent investigation must be had in the same 
guit. 

Tire decree of divorce having become final, cannot be disturbed, unless by 
a suit in the nature of a bill of review. Where one seeks to open a judg- 
mentor decree, it should be shown by a statement of facts, that the party 
applying ts without fault, or that the neglect is excusable. 

It is not a sufficient excuse that the defendant had exccuted a fraudulent 
conveyance to a third party before the suit for divorce was commenced. 

The statement of an opinion or a conclusion is not sufficient. 

Discretion in regard to amending pleadings is vested in the Cireuit Court. 


The plaintiff having previously obtained a decree of di- 
vorce brings this suit to obtain from her former husband, 
James Bamford, Sr. and his assigns, certain real and per- 
sonal property. The suit for the divorce was commenced 
by her in 1869, and in March of that year a divorce was 
decreed in her favor. It does not appear that the com- 
plaint in the divorce suit contained any allegations in re- 
gard to property, and the decree there rendered does not 
refer to that subject. P 

The plaintiff now charges that in January, 1868, her 
then husband, James Bamford, Sr., owned certain parcels 
of land which she describes, and certain personal property 
of the value of $1,480 00, described in the complaint; 


and that knowing that this plaintiff contemplated sueing 


for a divorce for cause then existing, James Bamford, Sr., 
without consideration and for the purpose of fraudulently 
preventing her from obtaining a share of said property by 
such suit, transferred the property to the defendant, James 
Bamford, Jr., his son by a former wife. That the said 
property was thus taken by said Bamford, Jr., in trust for 
said Bamford, Sr., for the fraudulent purpose aforesaid. 
That on October 2d, 1869, said Bamford, Jr., conveyed 
said property to the defendant, G. W. McBride, the said 
McBride having notice of the nature and purpose of the 
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former conveyance. That all said property was acquired 
by the joint labor of the said Bamford, Sr., and this plain- 
tiff during their marriage. 

That no provision has been made for her nor for her 
four children, the issue of said marriage. 

That at the time of commencing and prosecuting the 
said suit for a divorce, “the situation of;said property was 
such that she could not successfully claim and enforce her 
rights to a share of it in said suit.”’ 

It was shown in evidence on the trial, although not spe- 
cifically alleged in the complaint, that the consideration 
for.the transfer from Bamford, Jr., to McBride was five 
promissory notes payable to Bamford, Sr., four of them 
for $450 00 each, being payable in seven, nine, eleven and 
thirteen years respectively, and one of them for $900 00, 
payable in seventeen years, the notes being secured by a 
mortgage on the premises; and that Bamford, Sr., is still 
in possession of the said parcels of land. 


F. A. CHENOWETH for the appellaut. 


It is never necessarv and not always proper to settle 
alimony at the time the divorce is decreed. (2 Bishop, 
M. & D., Ss. 490 and 497, note 4 8. 487). 

When the divorce was granted the plaintiff, being with- 
out fault, became owner of one-third the real property by 
virtue of the statute. (Code, S. 495, as amended in 1865). 

There is no discretion as to one-third, and where the 
law declares a right a decree is not needed. (2 Bishop, 
M. & D., 524). 

The facts stated are sufficient to entitle the plaintiff to 
a review and modification of the decree in the divorce 
suit. (Code, 8. 877). ` 

The prayer for general relief is sufficient. If the com- 

plaint was defective the objection should have been made 
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before the issue of fact was made up. (33 Barb., 238; 6 
Barb., 557). 
W. LAIR HILL for the respondent. 


So far as the plaintiff seeks relief in the nature of a 
decree of alimony, the relief sought is merely incidental, 
or collateral to a subsisting relating of husband and wife, 
ora proceeding to dissolve that relation; and was wholly 
within the jurisdiction of the Court in the divorce suit. 
(Code, Ss. 496 and 7; Bish. Mor. and Div., S. 850 et seq.). 

So, also, might that Court have investigated the convey- 
ances of property, claimed in this suit to have been fraud- 
ulent; because such an investigation would have beén a 
necessary step in the inquiry concerning the faculties of 
the husband, which must precede the decree of alimony. 
And since the Court had jurisdiction in the whole matter, 
it had power to bring before it all parties necessary to a 
final determination of all the questions involved. (Civik 
Code, Sec. 880; Story Eq. P1., Sec. 72 et seq.). 

It is difficult to perceive, upon principle, why a suit for 
divoree should be an exception to this rule; and we have 
been unable to find any decision of a case denying its ap- 
plication to such suits. Courts of Equity do not adminis- 
ter justice by halves. 

2. If the appellant has any title to the land in contro- 
versy, she acquired it by virtue of the peculiar statute of 
this State, and itis a legal title (Civil Code, Sec. 495 as 
amended in 1855), and the appellant had a plain, speedy 
and adequate remedy at law; for she could bring eject- 
ment for her undivided share. (Civil Code, Sec. 313; 

varpentier vs. Webster, 27 Cal., 524.) 

Andin her action of ejectment she could attack the 
alleged fraudulent conveyances. (Jackson ex dem. Van 
Buren, 18 Johns, 425; Chatauque County Bank vs. Risley, 
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19 N. Y., 369; Dallam vs. Renshaw, 26 Mo., 533; Picker 
vs. Ham et al., 14 Mass., 187.) s 

3. Nor can this suit be maintained as a suit to remove 
a cloud trom appellant’s title; for such suit cannot be 
maintained except by a person in possession. (Civil Code, 
Sec. 500; Meade v. Black, 22 Wis., 241.) 

And for the same reason the case must fall, as to the ` 
prayer for partition. (Civil Code, Sec. 419.) 

4. But passing over all these jurisdictional objections, 
there is no cause of suit stated in the complaint. At the 
time of the conveyances by Bamford, Sr., appellant had 
no legal or equitable interest in the premises, except her 
inchoate right of dower, which was not in any way 
affected by the transaction. And there is no allegation 
that the grantee, or even the grantor, had any knowledge 
that she contemplated proceeding to obtain a divorce. 
The mere general allegation that the transaction was 
fraudulent, without specifying the particular circumstances 
making it fraudulent, was no sufficient charge of fraud. 
(Butler v. Viele, 44 Barb., 166.) 

And even this general charge, the referee finds, is not | 
proved. So that even if the judge of the court below had 
not found that the complaint did not state facts sufficient 
to constitute a cause of suit, the decree must nevertheless 
have been the same; for there was a trial upon the issues 
of fact, and the report of the referee, (which is the same 
in this respect as a verdict—Civil Code, Sec. 226,) shows 
that there was no proof of fraud; and itis well settled that 
mere want of consideration is not a sufficient ground for 
setting aside a bona fide conveyance. (Beale v. Warren, 
et al., 2 Gray, 447.) 

We think, upon either of these grounds, the suit might 
properly have been dismissed. 
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Upton, J. 


The principal questions presented in this case arise 
from the omission of the plaintiff to present the facts 
in the suit for divorce and to ask in that suit for the relief 
now demanded. 


Section 495 of the Code, as amended in 1865, is as fol- 
lows: 


“Whenever a marriage shall be declared void or dis-: 
solved, the party at whose prayer such decree shall be 
made, shall, in all such cases, be entitled to the one undi- 
vided one-third part in his or her individual right in fee, 
of the whole of the real estate owned by the other at the 
time of such decree, in addition to the further deeree for 
maintenance provided for in section 497 of this Act; and 
it shall be the duty of the Court in all such cases, to enter a 
decree in accordance with this provision.’’ 


The provision is comparatively new, and has not pre- 
viously been before this Court for construction. It is 
claimed by the appellant, that the Jast clause of this sec- 
tion may be complied with, in any case, whether the com- 
plaint states facts in regard to property or not, by inserting 
in the decree a clause, general in its charaeter, to the 
effect that the prevailing party is entitled to one undivided 
third part of the real property owned by the other at the 
time of the decree. That it is, therefore, no longer neces- 


sary to state in the complaint what lands the defendant 


owns, or that the defendant owus real estate, the Court 
being in duty bound to insert such elause in regard to real 
property in every decree by which “a marriage is dis- 
solved or declared void.’ And that, since equity will 
treat that as done which ought to have been done, upon 


the rendition of the decree the party at whose prayer it is 
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granted becomes entitled if not in law at least in equity to 
one-third the real property of the wrong doer. 


I can not think this was the intention of the Legislature, 
and [am unable to agree with the plaintift’s counsel in his 
attempt to deduce that conclusion from the last clause of 
the section. If that clause had been omitted the con- 
struction contended for would be less difficult to maintain. 
I think this provision as to the duty of the Court, was in- 
tended to prevent such. construction, and was added for the 
purpose of preventing uncertainty and inconvenience to 
the public which would be likely to result from a mode of 
adjudication that would leave such indefiniteness in a 
record affecting the title to real property. 


If it was the design that granting a decree of divorce 
should, in every case, have the effect to transfer one-third 
the real estate of the party in fault, without specifying par- 
ticular parcels, there would be no necessity for requiring 
the Court to enter anything in the decree on that subject. 
The desired result would be produced by the law and not 
by the formal words entered in the decree. 


It that is the construction, the last provision may be 
stricken out without altering the effect of the Statute. In — 
an ordinary action, a party becomes “entitled,” and it is 
“the duty of the -Court in all such cases to enter” a judg- 
ment for the relief to which the party becomes entitled. 
But if the party permits a judgment which does not afford 
all the relief he was entitled.to claim in the action, to be- 
~pome final, the party suffers by the omission; and a Court 
can only grant such relief as is warranted by the facts 
stated in the pleadings. 


Since in a divorce suit the Court is required to enter a 
decree for the property, it does not seem consistent to hold 
46 
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Fo 2 ; that a party obtains property by the suit, that is not men- 
tioned iu the decree. 


| The statute, before the amendment, did not provide for 
transferring real property by means of the decree, to the 
prevailing party, în fee; and it seems to be the leading 
object of the amendment to provide for making such 
transfer. 

As the decree is to have the effect to transfer real estate 
from one person to another, and is to be one of the muni- 
meuts of title from its entry, it seems entirely reasonable 
that it, or the judgment roll, of which it forms a part, 

„—— Should contain a descrijitien of the land thus transferred. 

| ' And this is necessary if we would make the record in this 

n class of cases analogous to records made in other suits 
affecting the title to real estate. 

- I cannot doubt but that it was the intention of the leg- 
islature, in making it the duty of the court “to enter a 
decree in accordance with this provision,” to require as 


great degree of certainty to be expressed in the record in 
regard to the particular parcels of property thus transfer- 
red as is required in ordinary conveyances. The object 


ee e 


' of the séction as amended is to enable a party to obtain 
certain rights through the medium ofa court. 


To enable the court to act judiciously on the subject of 
property, it. must appear in the complaint that the party 


| 

} 

| 

: 

: has property; otherwise, there being nothing alleged, 
: there is nothing to determine in respect to property, and 
| nothing before the court upon which to base a decree in 
| this particular. 

i If nothing is stated concerning property, or if, as 1s fre- 
quently the case for the purpose of affecting the subject of 
custody of children, it is alleged, in the complaint, that- 


| the defendant has no property, (it being, in fact, true,) it 
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can hardly be deemed a case within this section. Cer- 
tainly in the latter case the construction contended for 
would require the court to. decree concerning that which 
does not exist, in contravention of the maxim, that the 
law does not require a vain thing. 

If these views are correct, the plaintiff has not acquired 
either a Jegal or equitable right to the property by the 
decree of divorce. 

. The authorities cited to show that alimony is not 
always settled at the time the divorce is decreed, do not 
go to the extent that is claimed in this case. None of 
them go further than that the court may first pass upon 
the question of granting or denying the divorce, and after- 
wards, în the same suit, investigate and determine the 
issues concerning property. The present proceeding must 
be treated as an original suit; the decree in the suit for 
divorce having become final, cannot be disturbed, nor can 
any further proceedings be had in that suit, unless by a 
suit in the nature of a bill of review. The facts stated in 
this complaint do not authorize the court to review that 
decree. 

It is not shown that the alleged fraud has been dis- 
covered since the trial of the divorce suit. Nor that the 
plaintiff has discovered proof since that time. The plain- 
tiff should have shown some sufficient excuse for not 
claiming the property at that time. When one seeks to 
open a judgment or decree, it should be shown by a state- 
ment of facts that the party applying is without fault, or 
that the neglect is excusable. 

The statement that “the situation of the said property 
was such that she could not successfully claim or enforce 
her rights to a share of it in said suit,’’ is relied upon in 

this particular, and more especially inasmuch as the 
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defendant filed an answer without objecting to the form 
of the allegation in the complaint. But this statement 
contains no allegation of fact. There is nothing in it 
upon which the defendant could, by his denial, present an 
issue of fact. 


If the situation of the property is shown, it is shown by 
other allegations of the complaint and not by this. This 
simply states the opinion or conclusion that the facts could 
not be-set up 1n the divorce suit. In other words, it is 
an attempt to state the law, and I think it states the law 
incorrectly. 

As between the plaintiff and her husband, she had a 
right in her complaint tomake an exhibit of her husband’s 
pecuniary condition in order to lay the foundation for ob- 
taining alimony. And if that proceeding raised issues 
that could not be determined “ without prejudice to the 
rights of others,” by Sec. 40 of the Code the court had 
power to “cause them to be brought in.” And by Sec- 
tions 242 and 397—“ In an action [or suit] against several 
defendants the court may in its discretion render judgment 
{or decree | against one or more of them whenever a sev- 
eral judgment [or decree] is proper, leaving the action 
[or suit] to proceed against the others.’’ 

It necessarily follows either that the wife may proceed 
against the husband alone, in the divorce suit to obtain al- 
imony, on the ground that those who have purchased are 
not necessary parties, or that she may compel them to ap- 
pear in that court to defend. Ifit be true that their claim 
to the land is fraudulent and void she would have been 
entitled, if successful in her suit for divorce, to obtain a 
share of the land and to have it decreed to her in the di- 
vorce suit. If she believed their claims void she had a 
right to proceed against the husband, treating the land as 
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his property, and if issue was taken on the point whether 
or not it is the husband's property, no reason can be per- 
ceived why that issue may not be triedina suit for divorce. 
The question whether third parties claiming as purchasers 
are necessary parties is not important in this connection. 
It is sufficient that, if they are necessary parties, they may 
be joined. i 

It appears from the transcript that the questions of fact 
relating to the rights of the parties were investigated on 
the trial of this cause in the Circuit Court, and it is claimed 
that defects in the pleadings should be disregarded as not 
affecting substantial rights. I am of opinion that the 
defect is such as can not be disregarded under that rule, 
and that the complaint cannot be sustained without amend- 
ment. The power to permit amendments, to pleadings is 
deemed a discretionary power vested in the Circuit Court. 


It does not appear that leave to amend has been applied. 


for in the Circuit Court, and it certainly would not be in 
harmony with the spirit of our system of jurisprudence 
tor this Court to retry the cause upon issues that have 
never been presented in the Cireuit Court. 

This Court is clearly of opinion that the facts set forth 
in the complaint are not sufficient to enable the Court to 
pass finally upon the merits of the case sought to be pre- 
sented. And that it is not within the province of this 
Court, upon an application originating here, to permitsuch 
amendments as would bring the merits of the case before 
us for adjudication... It is also thought by a majority of 
the Court that the contrariety of opinion that has pre- 


vailed as to the construction and effect of section 495 of 
the Code as amended, to some extent excuses failure to 
apply before trial in the Circuit Court for leave to amend; 
and since the dismissal of this suit on the ground that the 


complaint does not state suflicient facts, would leave the - 
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real controversy undetermined and probably open to an- 
other proceeding, it is deemed proper under the peculiar 
circumstances of the case, to direct the case to be remand- 
ed to the Cirenit Court for further proceedings, in order 
that the appellant may apply to the discretion of that 
Oowmt for leave to amend her complaint. 


JOIN TORRENCE, respondent, ) 
VA. 
| 


WILLLAST STRONG, administrator of the estate 
of Amory Ilolbrook, deceased, appellant. 


TRIMBLE & STRONG, for appellant. 

W. W. THAYER & WAIT, for respondent. 
THAYER, J. 

This is an appeal from a judgment recovered in the Cir- 
cuit Court, Multnomah county. It was.an action to recover 
money. The plaintiff, John Torrence, alleged in his com- 
plaint that Amory Holbrook died intestate on the 26th 
day of September, 1866, and that William Strong was on 
the 1st day of October, 1866, duly appointed his adminis- 
trator and had duly qualified, ete., and as such administra- 
tor was made defendant. 

It was also alleged that on the 80th day of November, 
1858, in the lifetime of said Holbrook, the plaintiff retained 
and employed him, as his general attorney, for certain fees 
and rewards, to do and perform such business appertaining 
thereto as plaintiff might thereafter request, and that said 
Holbrook undertook and promised to fulfill his duty in 
relation thereto. That said Holbrook in pursuance ot 
such retainer and employment received for collection, | 
certain notes and obligations belonging to plaintiff and” 
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which were placed in his hands. That a part of the notes, 
ete., Holbrook has returned to plaintiff; others he had col- 
lected, a part of the proceeds of which he had not paid 
over. The plaintiff fled with his complaint an exhibit 


which he alleged to be a correct statement of the transac- 
tions, in which he charged Holbrook for the notes deliv- 
ered and moneys collected thereon and money placed to 
his credit and credited him with the notes returned and 


moneys paid over and which contained the dates of the 


several transactions. Plaintiff also alleged that there was a 
balance due him thereon of $4,606 26 and that he had 
regularly presented the claim to the defendant as adminis- 
trator and payment had been refused by him. 


The defendant filed an answer denying some of the alle- 
gations in the complaint; also claimed payment; admitted 
the payments credited Holbrook in complaint; set up cer- 
tain counter claims, and interposed as a defense the statute 
of limitations. . 


Plaintiff demurred to the defense or plea of the statute 
of limitations, and the Circuit Court sustained the demur- 
rer; he then filed a reply denying the other matters of de- 
fense and counter claim set forth in the answer. 


The case afterwards came on for trial before the Court 
and a jury duly empaneled. When the cause was called 
for trial, the defendant filed an affidavit setting forth that 
the plaintiff was insane, and insisted that the trial should 
be postponed. The plaintiff’s counsel thereupon applied 
to the Court for the appointment of a guardian ad litem 
for plaintiff, and the .Court appointed one accordingly. 
The trial then proceeded, and the jury returned a verdict 
of $3,092 62 in favor of the plaintiff, upon which, judg- 
ment was afterwards entered against the defeñdant gener- 
ally, with costs of action. 
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The appellant claims that the judgment of the Circuit 


Court is erroneous in several particulars, which he ‘spéci- 
fies in his notice of appeal. They are principally as follows: , 

That the complaint does not contain facts sufficient to 
constitute a cause of action; | 

That the Court erred in sustaining the plaintiff’s de- 
murrer to the part of the defendant’s answer, which avers 
as a defense, the statute of hmitations; 

That the Court erred in rendering judgment generally 
against the defendant; and, 

That the Court erred in proceeding to try the action 
when it appeared that the plaintiff was insane. 


Only two of the points assigned as error were earnestly 
insisted upon in the argument, and in the opinion of this 
Court they are the only questions in the case that raise 
any doubt as to the legality of the proceedings in the 
Conrt below. The complaint unquestionably contains facts 
sufficient to constitute a cause of action, and we can see 
nothing in the question regarding the insanity of the 
plaintiff which can affect the judgment. Questions of 
that character must be raised by a plea in some form. 
The defendant certainly could not take advantage of it by 
objection or motion. The order appointing a guardian ad 
litem was an unnecessary proceeding and perhaps not war- 
ranted by law, but it could not have affected any substan- 
tial right of the defendant. The question of plaintiff’s 
insanity was not really before the Court, and when sug- 
gested in the proceeding should have been disregarded. 

The defendant’s plea of the statute of limitations was 
not demurrable; as a matter of strict legal right, the de- 
fendant was entitled to the plea. 

The Code provides that a defendant may set forth by 
answer as many detences and counter-claims as he may 
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have; and when a defence is set forth in proper form, con- 


taining facts within itself sufficient to constitute a defence, — 
it cannot be got rid of by demurrer. 


Tt may be stricken out on motion if false, but-cannot be 
demurred out. The respondents counsel, however, insists 
that it affirmatively appears that the plaintiff’s cause of 
action was not barred by the statute of limitations and 
that if the defendant’s plea of the statute had been per- 
mitted to stand it would not have availed him. There has 
been no statement or bill of exceptions in the case re- 
turned and this Court can only examine the ordinary 
record proceedings. 

It appears from the complaint that the plaintiff’s cause 
of action arose out of the contract made with Amory 
Holbrook, November 380, 1858; that at that date the 
plaintiff placed in Holbrook’s hands, who was an attorney- 
at-law, the notes and obligations referred to, and had 
deposited with W. 8. Ladd & Co., bankers, $1,500, gold 
coin, to the credit of Holbrook, which had been drawn 


and used by him. 


That Holbrook had, from time to time, between that 
date and the time of his death, returned to plaintiff cer- 
tain of the obligations, and pad him certain sums of 
money in payment of the proceeds of the obligations col- 
lected by him, the last of which payments was made by 
him on the 14th day of April, 1866. The defendant in 
his answer admits the payment of the money and return 
of the obligations. The language of that part of his 
answer is as follows: 

“That he does not deny that said Holbrook paid over 
and deposited to the use of the plaintiff, the money, notes, 
&c., credited to the defendent in the complaint, amount- 
ing to BaD Ose besides the Abernathy & Co. notes; and 
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; also $300, which plaintiff admits was paid April 14, 1866, 
| but says the amount was $500,” &c. 
Hence, taking the complaint and answer together, this 
Court is of opinion that the statute of limitations had not 
Ta run when the action was commenced, to-wit: On January 
E 10, 1868. A paymentin such case of principal or interest 
prevents the operation of the statute until the full time 
- has elapsed after the payment. (Statutes, p. 144, Secs. 24, 
| i 25). The plaintif, under the circumstances, had six 
i years after the payment in which to commence the 
ae -action. We are unable to perceive how the defendant 
could have been benefited by the plea in question. 


i The jury are presumed to have found every material 
id allegation in the complaint in favor of the plaintiff and 
would have been compelled, as the issues were framed, to 
find that the payments had been made by Holbrook, as 
z credited in the complaint, and could not have found that 
A the statute of limitations had run, if the issue tendered 
upon that point had been tried. The rule is that an error 
! in the Court below, which on its face and by legal neces- 
sity could do no injury, is not cause for reversing a judg- 
ment. We think the error in this case comes within the 
| principle of this rule. 

That, under the circumstances, it was only technical and 
| could not have prejudiced the defendant, and_is, therefore, 
: no cause for reversing the judgment. 

| The judgment, however, as entered, was irregular. It 
| should have been entered against William Strong as ad- 
i ministrator of the estate of Amory Holbrook, so as to es- 
| tablish the claim of Torrence against said estate for the 
amount of the judgment and costs recovered in the Cir- 
cuit Court. The judgment must be modified in that par- 
l ticular; in all other respects it is affirmed. But the ap- 
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pellant is entitled to recover the costs of this Court. The 
case is remanded to the Court below for further proceed- 
ings, in accordance wlth the foregoing decision. 


GEORGE W. HILLMAN, rm 
vs. 
W. T. SHANNAHAN, and | 
WILLIAM WADIIAMS, appellants. J 


APPEAL FROM MULTNOMAH COUNTY. 


Held that the bond to Tileston was executed for his personal protection 
and indemnity alone, while carrying on business in person, and did not ex- 
tend to his assignee, as there was no privity between him and appellants. 

Until the happening of a breach of the condition of the covenant, Tileston 
had no right of action to assign; his interest, prior to that time; being 2 


mere possibility or contingency not cognizable in law. ; 


Statement of the Case. 


On the 27th day of May, 1869, Hillman and Shannahan being partners in 
a music and picture store in Portland, said Shannahan sold out his interest 


in the concern to one Tileston; and on the same day the two respondents ` 


jointly executed to said Tileston a bond in the sum of $500, liquidated 
damages to be paid to Tileston in case Shannahan should at any time’ 
within five years thereafter engage in the music and picture business in 
said city of Portland. 

Hillman -and Tileston, having thus become partners, continued to do 
business together until about the 12th of September, 1867, when Tileston 
sold out his interest in the concern to Hillman, and removed from the 
State; and it is alleged that at the time of such sale he also turned over said 
bond to Hillman, and subsequently, on the 8th of July, 1870, transferred 
the same to Hillman by written assignment. Afterward, and about the 
20th of July, 1870, Shannahan, knowing that Tileston had sold out and 
left the State, purchased several pianos and exhibited them for sale in Port- 
land; and between said last mentioned date and the time of the commence- 
ment of this action, had sold three of said pianos, at a profit of about $30 
each; whereupon, Hillman claiming the right as assignee of said bond, 
brought this action to recover the sum of $500, damages mentioned in the 
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bond, and obtained judgment therefor in the court below, from which judg- 
ment this appeal is taken. 

The following is a copy of the bond sued on: 

“ For and in consideration of the sum of eighteen hundred dollars in 
had: paid by F. L. Tileston to William T. Shannahan, the receipt whereof 
is hereby acknowledged, the said Shannahan has this day sold to said 
Tilcston all his interest in the business of selling, etc., picture frames, 
music and musical instruments, in the city of Portland, Oregon; and the 
said Shannahan as part consideration thereof agrees with said Tileston as 
part consideration of said purchase and of the payment of said cighteen 
hundred dollars, that the said Shannahan will not, either for himself or in 
connection with any other person, or as agent for any other person or 
company, for five years next to ensue after this date, engage in the busi- 
ness of making or selling picture frames, music or musical instruments in 
the city of Portland, Oregon; and further, that he will give said Tileston a 
bond with good security in the sum of five hundred dollars, liquidated . 
damages, to perform said agreement. 

‘* Now, therefore, in consideration of the premises, we, William T. Shan- 
nahan and William Wadhams, are held and firmly bound unto F. L. 
Tileston in the sum of five hundred dollars, liquidated damages, to be paid 
to said Tileston, in case the said William T. Shannahan shall, at any time, 
within the next ensuing five years, engage in the business of making or 
selling picture frames, music or musical instruments, pictures or mouldings 
in the said city of Portland. 

“ Witness our hands and seals this 27th day of May, 1869. 

(Signed) W. T. SHANNAHAN, [Seal], 
WiILtrAmM WaDHAaMs, [Seal].” 

Defendants filed a demurrer to the complaint and alleged as causes of de- 
MUTTET: 

First—That plaintiff had not legal capacity to maintain this action. 

Second—That there is a defect of parties plaintiff. 


Third—That the complaint does not state facts sufficient to constitute a 
cause of action. 


Demurrer overruled by the Court. 

Answer then filed admitting the facts set out in complaint except as- 
signment of bond and also denial that there was any breach committed. 

The case was submitted to the Judge with the intervention ofa jury. 

The Court found as matter of fact that ‘it was the intention of the 
parties that the bond should be for the protection, and advantage of the 
business sold, whether carried on by said Tileston in person -or by his as- 
signees,” 

The assignment set forth in the complaint was duly made by said Tileston 
to said plaintif. 

The plaintif became assignee of said Tileston for the purpose, and with 
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the intention, of continuing the same trade and business in Portland afore- 
said. 

The Court declared the law of this case as follows: 

That said bond was given as a protection in business, te as such was 
assignable with the transfer of the business from Tileston to Hillman; and 
that under our statute the action was properly prosecuted by the assignee 
in his own name as the real party in interest. 

That plaintiff was entitled to judgment for $500, liquidated damages, ete. 


Prim, C. J. i 

The bond upon which this action is predicated was 
entered into between appellants and one Tileston, the 
assignor of respondent. 


Shannahan, one of the appellants, was in partnership ~ 


with respondent in a music and picture store in the city of 
Portland, and sold out his interest in the concern to one 
Tileston. On the same day the appellants jointly execu- 
ted to said Tileston a bond in the sum of $500 liquidated 
damages, to be paid to Tileston in case Shannahan should 
at any time within five years thereafier engage in the 
music and picture business in said city of Portland. It 
also appears that prior to the commencement of this ac- 
tion Tileston sold out all his interest in this store to his 
partner, the present respondent, and left the State. After 
Tileston sold out and left the State, and prior to the com- 
mencement of this action, Shannahan purchased several 
pianos and exhibited them for sale, and sold three of them 
ata profit of thirty dollars each. At the time Tileston 
sold out his interest in the business to respondent, he also 
turned over to him the bond; and afterward, and prior to 
the alleged breach thereof by Shannahan, he transferred 
it to him by assignment in writing. The Court below in- 
construing the bond found as a matter of fact that it was 
the intention of the parties that it should be for the pro- 
tection and advantage’of the business sold, whether car- 
ried on by said Tileston i person or by his assignees. 
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The Court also found as a conclusion of law that said 
bond was given as a protection in business, and as such 
was assignable with the transfer of the business from 
Tileston to Hillman. 


As I understand the ruling of the Court, it amounts to 
this: The covenant with Tileston was not a mere per- 
sonal contract with him for the protection of his own - 
interest in the business in which he was engaged at the 
time and while he should continue in the business person- 
ally, but it was sucha covenant as passed with the business 
and thus became attached to and ran with it, so as to give 
his assignee the same rights under the bond he had while 
carrying on the business personally. This seems to be the 
only theory consistent with the idea that Shannahan had 
committed such a breach of the bond as would enable re- ` 
spondent as assignee to maintain this action in his own 
name, unless it was for a breach committed while Tileston 
was engaged in the business himself. This isnot pretend- 
ed as the only breach complained of occurred after he had 
sold his interest in the business and left the State. 


There is a doctrine in the law books that certain cove- 
nants made by parties standing in certain relations to each 
other, in relation to.real estate, run with the land, in whose 
hands soever it may come. But I am not aware that any 
case has been cited in which it has been held that this 
doctrine is applicable to vontracts or covenants made in 
relation to personal property. 

It was resolved in Spencer’s case (1 Smith’s Leading 
Cases, 117), “if a man leases sheep or other stock of cat- 
tle or any other personal goods for any time, and the lessee 
covenants for him and his assigns at the end of the time 
to deliver the like cattle or goods as good as the things 
letten were, or such price tor them, and the lessee assigns 
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the sheep over, this covenant shall not bind the assignee, 
for itis but a personal contract and wants such privity as 
is between the lessor and lessee and his assigns of the land 
in respect of the reveision. But in the lease of personal 
goods there is not any privity nor any reversion, but mere- 
ly a thing in action in the personality, which cannot bind 
any but the covenanter, his executors or administrators 
who represent him. 

In Hurd vs. Curtis, 19 Pick., 459, the owners of differ- 
ent mills, who drew the water which they used from the 
same stream and dam, entered into an agreement by which 
they covenanted to use water wheels of a certain power 
and construction. Subsequently, one of the mills was 
conveyed to-the defendant and an action brought against 
him for a violation of this agreement. The Court held 
the covenant personal and could not be extended beyond 
the original parties, as there was no privity in estate or 
contract between plaintiff and defendant, although the 
covenant in that case was by its terms extended to heirs 
and assigns, ete. (Webb vs. Russell, 3 T. R., 402). 


The case of The California Steam Navigation Co. vs. 
Wright, is cited and relied upon. 


In that case, Wright, the defendant, being the owner 
of certain steamboats, entered into a contract with one 
Chenery, also the owner of boats, whereby, in consider- 
ation of fifteen thousand dollars, to be paid by Chenery, 
Wright covenanted that he would not permit any boat 
in which he was interested to navigate certain waters of 
the State, at any time within three years from the date of 
the contract; and if he failed to comply with his contract, 
he would pay to Chenery, or his assigns, &c., the sum of 
$15,000. This contract was assigned by Chenery to the 
plaintiff, whether before or after breach, does not appear. 
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It does appear, however, that Wright was notified of 
the assignment, and received of the plaintiff the full sum 
of money which Chenery had agreed to pay. The court 
said: “It has always been the policy of our law to con- 
strue contracts according to the intention of the parties, 
and it was evidently the intention of the parties that the 
contract should be assignable, as it is made payable to 
Chenery, his heirs, &e.”’ 


We think it is very properly urged in the case at bar 
that, “if this rule is to work both ways, then the lack of 
such words as ‘heirs,’ ‘assigns,’ &c., is evidence of the 
want of such intention.” 


But in the California case the court further said: “And 
as it appears * * * * that the defendant was noti- 
fied of the assignment, and received from the plaintiff the 
full sum of money which Chenery contracted to pay, he 
is estopped from denying that the contract was assign- 
able.”’ 

In the case under consideration, there are no such words 
as heirs or assigns, to indicate that it was the intention of 
the parties that the contract should be assignable, nor are 
there any circumstances from which it could be inferred 
that a new and original promise was made to Hillman at 
the time the bond and business went into his hands, or 
that would operate to estop appellants from denying that 
the bond was assignable. 

Then we hold that this bond was executed for the 
personal protection and indemnity of Tileston alone, while 
carrying on business in person, and did not extend to his 
assignee, as there was no privity between him and appel- 
lants. 

It ig insisted by respondent that the bond is a chose in 
action, and as such was assignable by Tileston to him, 
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which assignment gave him the same right to maintain 


the action in his own name, as the real party in interest, 
that Tileston had. It appears from the allegations ot the 
complaint that the assignment took place on-the 8th day 
of July, 1870, and that the alleged breach did not occur 
until afterwards, to-wit, on the 20th day of July, 1870. 
The bond being a conditional one, Tileston himself could 
have no right of action upon it against the obligor, until 
there was a breach of that condition by Shannahan. Then 
how could Tileston assign that to another which he did 
not have himself? A chose in action is defined by 
Burrell’s law dictionary to be a thing in action—a thing of 
which one has not the possession or actual enjoyment; but ` 
only a right to demand it by action. 2 Kent, 356, says: 
“Money due on a bond, note or mortgage or other contract 
is a chose in action—a right to recover damages for a breach 
of covenant, or a tort is a chose in action. There must be 
something due on a bond, mortgage or other contract, be- 
fore the -party holding it can bring his action to recover 
the amount due.” Tileston had the bond in his possession, 
but until the happening of a breach of the condition of it 
he had no right of action or chose of action to assign; his 
interest in the bond prior to that time being a mere pos- 
sibility or contingency, not assignable at law. Section 27, 
page 145 of our Code does not alter the rule as to the as- 
signability of choses in action, so as to make those assign-’ 
able which were not so before; but it simply provides 
that the real party in interest may sue in his own name, 
without being required, as formerly, to sue in the name of 
his assignor, for his use. (22 Barb., 110.) — 


Respondent, in his brief, asks; “cannot a policy of in- 
surance be assigned before any liability is fixed on the 
company by the burning of the property, or the death of 
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the party insured, and will not they be liable to the as- 
signee after the event happens fixing their liability?” 
This question has long since been answered and settled in 
the negative by the ablest jurists of both England and 
America. In Lynch vs. Dalzell, 4 Bro. Parl. Rep., 431, 
which was an insurance against fire, Lord Chancellor 
King said: 

“These policies are not insurances of the specific things 
mentioned to be insured, nor do such insurances attach on 
the realty, or in any manner go with the same as an in- 
cident thereto, by any conveyance or assignment, but they 
are only special agreements with the persons insuring 
against such loss or damages as they may sustain. The 
party insured must have a property at the time of the loss, 
or he can sustain no loss, and consequently can be entitled 
to no satisfaction.” “These policies are not in their 
nature assignable, nor is the interest in them ever intended 
to be transferable from one to another, without express 
consent of the office.”’ 


The same doctrine was asserted by Lord Hardwick in 
the case of Saddler’s Company vs. Badcock, (2 Ark., 
534.) In the case of Carpenter vs. The Providence 
Washington Insurance Company, (16 Peters, 5038), Story, 
J. said: 

“That an assignment of a policy by the insured, only 
covers such interest in the premises as he may have at the 
time of the insurance, and at the time of the loss. It is 
the property of the insured, and his alone that is designed 
to be covered, and when he parts with his title to the 
property, he can sustain no future loss or damage’ by fire, 
but the loss, if any, must be that of his grantee. The 
rights of the assignee cannot be more extensive under the 
policy than the rights of the assignor; and as to the 
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grantee of the property, he can take nothing by the grant 
in the policy, since it is not in any just or legal sense at- 
tached to the property or an incident thereto.”’ 

The same doctrine is laid down by Chief Justice Shaw, 
inthe case of Wilson vs. Hill, (8 Met., pages-68 and 69.) 
He said: 

“ An insurance of buildings against loss by fire * * 
* isin effect a contract of indemnity, with the owner 
or other person having an interest in the: preservation of 
the buildings = ae = to indemnify him against 
any loss he may sustain, in case they are destroyed or 
damaged by fire. The contract was to indemnify the as- 
sured; if he has sustained no damage, the contract is not 
broken.”’ 

He further said, “These considerations, however, do not 
apply to a case, where the assured after loss, assigns his 
right to recover that loss.” 

It would then amount to a right of action, which could 
be assigned by him the same as any other chose in action. 
And so in the case under consideration, at any time after 
the happening of a breach of the condition of the cove- 
nant, Tileston would have had a right of action to recover 
the damages agreed upon in the bond. And having a 
right of action, there can be no doubt that such right was 
assignable to another, who could maintain an action in his 
own name, as the real party in interest. But in this case 
it appears he undertook to assign his right of action, prior 
to the happening of any breach of the covenant; conse- 
quently the assignment amounted to nothing, as at that 
time hé had no right of action to assign. 

The Court being of the opinion that the judgment of 
the Court below cannot be sustained upon the facts ap- 
pearing in the record in this case, it is ordered that the 
judgment of the Court below be reversed. 
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THE DALLES LUMBER AND MANUFACTUR- 
ING COMPANY, respondent. 


Vs. 
THE WASCO WOOLEN MANUFACTURING 


COMPANY, 
BENJAMIN E. SNIPES, et al., appellants. 


LM 


HUMASON & WILLIAMS, for appellants. 
J. K. KELLY, for respondents. 


` THAYER, d. 


This is a suit in equity, brought to foreclose a mechan- 
ie’s lien, in the Circuit Court for Wasco County. 

The complaint alleges that plaintiff is a corporation 
duly incorporated under the laws of Oregon, for the 
object and purpose of manufacturing and selling lumber, 
etc. And that defendant is likewise a corporation. That 
between the 16th of September and the 13th of October, 
1868, plaintiff sold and delivered lumber to, and per- 
formed labor for, defendant, in constructing its dry house, 
dye house and bleach house, amounting to-the sum of 
$1,868.05. That between the 26th day of June, and the 
80th day of October, 1868, plaintiff sold and delivered 
lumber and other materials to, and performed labor for 
defendant, in the construction of its woolen factory, dry 
house, dye house and bleach house, amounting to the 
sum of $619.89, for which said several sums of money, 
defendant executed its promissory notes. That on or 
about the 10th day of November, 1868, said buildings 
were completed. That on the 26th day of January, 1869, 
plaintiff filed a notice of its intention to hold a lien for 
said sums of money due it for said lumber, materials and 
labor, amounting to $1,987.94, and that said defendants, 
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Snipes, Curtis and Martin, have incumbrances on said 

premises, subsequent to plaintiff ’s claim. The defendants. 
filed a motion to have plaintiff. make ;its complaint more 
definite, as to the amount of labor and materials furnished 
for each particular building, which motion was overruled 
by the court; to which ruling the defendants excepted. 


Defendant, Benjamin E. Snipes, filed a separate answer, 
claiming, among other things, that he had a lien upon 
the premises in question, extending to all the buildings 
and machinery, created on or about the month of July, - 
1869, amounting to the sum of $8,000. None of the 
other defendants filed answers. The cause was heard 
before the said Circuit Court, sitting as a Court of Equity; 
and it was adjudged and decreed by the said Court, that 
the plaintiff recover of the defendant, the Woolen Manu- 
facturing Company, the sum of $2,246.32, in United States 
gold coin, with costs, and that the same be adjudged to 
be a hen upon the entire premises, including all the 
buildings, and the lots of ground upon which the said 
buildings were situated, including one-half acre of ground 
described, and that the said hen have precedence over 
all hens after the commencement of said building, (except 
mechanics liens,) to-wit: Since about the 30th day of 
June, 1867; and that said premises be sold to satisfy the 
same.. 


The defendants have brought appeal from the judgment 
but it appears from the record that Snipes is the only de- 
fendant that filed an answer, and consequently the only 
one entitled to appealor be heard in this Court. No state- 
ment on evidence has been returned, and the only ground 
of error which this Court is authorized to examine must 
be shown from the records in the case. Upon the argu- 
ment the appellant has presented two grounds of error. 


aa 
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First, that the Circuit Court erred in overruling the 
motion to make the complaint more definite. And 
second, that the complaint does not state facts sufficient 
to authorize the relief granted herein as against the de- 
fendant, Snipes. The record discloses sufficient, we think, 
to permit an examination of both these questions. | 


It is claimed by the appellants that the plaintiff, being 
a corporation formed forthe purpose of manufacturing and 
selling lumber, if authorized to take the benefit of the liea 
law for lumber furnished, cannot take the benefit of such 
law to secure a debt created for work and labor done in 
the construction of a building, or for other materials fur- 
nished, the same not being within the objects of its incor- 
poration. 

The only allegation in the complaint on this point is as 
follows: ‘That the plaintiff is a corporation duly incor- 
porated under the laws of Oregon for the object and pur- 
pose of manufacturing and selling lumber,” ete. 

The public have an interest in the creation of corpora- 
tions. 

The object of every grant of corporate powers is to 
obtain a public benefit. The powers granted are the con- 
sideration which the public gives for the benefit received 
or expected. Every application of, or dealing with the 
capital, or any funds of the corporation, in any manner not 
distinctly authorized by its charter, is illegal and void. 
Corporations are created for public reasons alone, and the 
Legislature is presumed in every instance to have care- 
fully considered the public’ interest and to have granted 
just so much power and so many peculiar privileges as 
those interests are supposed to require. It will not be 
contended that, although the public have an interest in 
the creation of corporations, it has none in the precise ex- 
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tent of the powers conferred, and. that no public policy is 
concerned in their being strictly. confined to the exercise 
of such chartered powers. To speak of the powers of a 
corporation, we are understood to refer to the privileges 
and franchises which are created in the charter and which 
control and circumscribe the legal acts of the corporate 
body. l 

Whenever it goes beyond the privileges and franchises 
therein mentioned, its acts become illegal and void. In 
the case at bar, so far as we can see from the complaint, 
the plaintiff only had the right to manufacture and sell 
lurnber. 

What portion of the judgment rendered against defend- 
ant was for work and labor done and performed, or for other 
materials furnished by plaintiff, is unknown to the Court. 


The blending of them together and taking a promissory 
note for the whole amount, does not necessarily, or by any 
means, vitiate plaintiff’s lien, for the legal part thereof. 
But as the case now stands, and as it is presented by the 
proceedings before the Court, this objection by appellant. 
appears to be well taken. It is claimed by appellant that 
plaintiff’s complaint is defective in not stating the amount 
of lumber furnished for each particular bnilding. 


That the buildings being separate and apart, the lien 
properly is on each building for the particular amount of 
lumber turnished for the same. For instance, suppose the 
main factory building, had been completed before the dry 
house, dye house or. bleach house had been commenced, 
and the defendant should purchase lumber of plaintiff 
for the purpose of constructing the three last mentioned 
buildings, and after commencing them the defendant should 
mortgage the main factory building, would it be right to 
allow the plaintiff’s lien to extend to the main factory 
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building, and destroy the lien created by the mortgage, 
when no part of the lumber was used on that building? 

This would be contrary to the spirit and meaning of 
the lien law. It was only intended to be a lien on the 
particular building constructed by means of the labor or 
materials furnished for that purpose. Section 1, page 768, 
of the Statute, provides: “That any person who shall 
hereafter, by virtue of any contract with the owner of 
any building, or with the agent of such owner, perform 
any labor upon, or furnish any materials, engine or 
machinery, for the construction or repairing such build- 
ing, shall, upon filing the notice prescribed in the next 
section, have a lien upon such building,” &c. 

The above section confines the lien to the building con- 
structed or repaired. 

This section evidently refers to the particular building 
upon which the labor was performed, or for the construc- 
tion or repair of which the materials were furnished, and 
to no others It further appears by said section, that the 
labor must be done and performed, or the materials fur- 
nished under and by virtue of a contract with the owner of 
the building, or with bis agent. 


This contract may be either verbal or written, express 
or implied. 

it is claimed by the respondent that the dry house, dye 
house and bleach house, were as necessary to the factory 
as a mill dam is to a mill, and refers to 1 Oregon, p. 170. 


The defendant, B. E. Snipes, in his answer, alleges that 
his lien is on the main factory building, and’ machinery 
therein, as well as the other property and buildings.. 
- Plaintiii’s complaint shows that a large portion ot its de- 
mand was for labor, lumber and other materials furnished 
for constructing the other buildings, aside from the main 
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factory building. , Whether these out-buildings are as 
necessary to carry on the business of a tactory as a mill 
dam is to a mill, the Court is not advised. “There is one 
thing certain which appears fr om the preceedings in this 
case, that these out-buildings are separate and distinct 
from the main factory building. 

The first section of the Mechanic’s Lien Law, already re- 
ferred to, only gives the party a lien on such building, as 
he performs labor on, or furnishes materials for the pur- 
pose of constructing, and no other. There is nothing in 
the lien law, in this State which raises the question of 
necessity. We, therefore, conclude that this objection is 
also well taken. The appellant raises a question, also, as 
to the sufficiency of the complaint, in reference to the 
allegation of the filing of the notice. The complaint 
alleges, that on the 26th day of January, 1869, plaintiff 
filed a notice of its intention to hold a lien, ete. 


Section 2, page 764, of the Code, provides that “any 
person wishing to avail himself of the provisions of this 
title, whether the claim be due or not, shall file inthe 
County Clerk’s Office of the county in which such build- 
ing is situated,’’ ete. It does not appear where the plain- 
tiff in this case filed his notice. The section above referred 
to requires it to be filed in the County Clerk’s Office of 
the county where the building is situated. This not having 
been alleged, the complaint is detective for that reason. 


The rule of construction applied to the statute creating 
this lien, is, that itis an extraordinary remedy, created .by 
statute in derogation of the common law, and ought to be 
strictly construed. (See Parker vs. Anthony, 5th Gray’s 
R., 289). 

For these reasons the judgment of the Circuit Court 
must be oo with costs. 
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This decision being made upon the insufficiency of the 
complaint and respondent’s counsel having made applica- 
cation to amend the same, the suit is remanded to the 
Circuit Court and the plaintiff have leave to amend 
accordingly. ' 


JOHN A. JOHNS, \ 
| 


US. 


MARION COUNTY. J 


The return made in obedience to a writ of review forms part of the judg- 
ment roll and is properly included in the transcript without a statement or 
bill of exceptions. 

The return should show that the tribunal had jurisdiction. 

It is a general rule that Courts of. limited jurisdiction and Courts of 
general jurisdiction, when exercising a special limited power conferred’ by 
statute, must show affirmatively that jurisdiction has been acquired. 

The County Court is a Court of Record, but its general jurisdiction is to 
be defined, regulated and limited by law. 

The statute prescribes its powers and its mode of proceeding in laying 
out roads. ; 

It has no power over the subject antil the prescribed petition and proof 
of notice is presented. 

The rule that a judgment should not be reversed for errors not affecting 
a substantial right, does not apply to irregularities that go to the jurisdiction 
of the Court. 

A petition for the alteration of a road that does not Gcescribe the terminal 
points with certainty, held insufficient to give the County Court jurisdic- 
tion. 


The appeal is from a judgment of the Circuit Court dismissing a writ of 
review and affirming the action of the County Court of Marion county in 
the matter of a petition for an alteration of a road. 

It appears from the return made in obedience to the writ of review, that 
on the 9th of March, 1870, a petition, signed by twelve persons, was filed in 
the County Court, the petition being in the following form: 

* To the Honorable County Court of Marion county, Oregon: 


Thé undersigned, your petitioners, would respectfully request your Hon- i 
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orable Body to take such steps as would lead to the opening of a county 
road, to commence at a point on the stage road north of the residence of D. 
A. Miller, to run thence west to the flour mill of Moores, Witten & Miller, 
thence southerly to intersect the county road near the foot of the Nevil 
hill, near the south line of John A. Johns’ land claim; also, to vacate the 


old road from the intersection near the Nevil hill to its intersection with - 


stage road north of John Crimes ” . 

On the same day 128 persons, styling themselves “‘ householders living in 
the vicinity” of said road, filed their remonstrance against the alteration of 
road. Thereupon a supplemental petition in favor of the proceeding was 
filed, containing additional names. 

The appellant moved the County Court to strike out the supplemental 
petition; and thereupon the County Court made an order directing “both 
the petitioners and remonstrators to procure new and additional signers for 
or against said road,” and continued the cause. Other supplemental peti- 
tions and remonstrances were afterward filed; and in May, 1870, the pro- 
posed road having been viewed and surveyed, the County Court made an 
order locating the proposed road, but made no order granting the proposed 
vacation. Among the many assignments of errors are the followin g: 

1. The petition and notices were defective in not specifying the place of 
beginning and of termination. 

2. Posting one notice at the Court House, one on the proposed road and 
two on the road proposed to be TEREE was not a compliance with the 
statute. 

3. It isnot competent, in the same proceeding, to vacate one road and 
locate another, the termini of the two not being common. 

4.* Permitting a supplemerital petition to be filed. 

5. Granting the petition in part and not in whole. 

6. Persons wcre counted as petitioners who were not householders of the 
county or residents of the vicinity. 


B. F. BONHAM and G. W. LAWSON for the appel- 
lant. _ 

WILLIAMS and WILLIS Tor the respondents. 
UPTON, J. 


This case was-presented in the Circuit Court by a peti- 
tion- for a writ of review. The transcript presents the 
petition, the writ and the return, made by the clerk of 
the County Court. l 

The respondent makes a point of objection to reviewing 
the‘ proceedings of the Circuit Court; that. there is no 
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statement of the case or bill of exceptions; that the 
return to the writ is evidence and not a pleading, and con- 
sequently cannot be regularly embodied in the transcript, 
unless in the form of a statement or bill of exceptions. 


The return of an officer, properly made in obedience to 
a writ of review, fortns a part of the record. The statute 
which directs the manner of making up the judgment roll 
does not mention this particular class of returns by name, 
but since the return is the only means by which issue can 
be taken upon what is alleged in the petition; unless it is 
treated as a pleading in prepariug the judgment roll in 
pursuance of section 269 of the Code, it would be impos- 
sible to make up an intelligible record. At common law, ° 
the return brought up only the record, (Veo. vs. Vermil- 
yea, T Cow., 108,) and the record was reviewed only upon 
questions affecting the jurisdiction. Where the office of 
the writ has been enlarged by statute, so as to autliorize 
a review for error, as well as for irregularity affecting the 
jurisdiction, it sometimes becomes necessary to embody 
in the return matters that are not part of the record in 
the strict sense of the term, in the tribunal to which the 
writ is directed. But by being embodied in the return 
they become necessarily a part of the record of the court 
in which the return is filed and are so treated.. (More- 
wood vs. Hollister, 2 Seld., 809.) The return is properly 
made a part of the transcript in this case. 


It is not sufficiently full to enable either the Circuit 
Court or this Court to pass upon all the questious sug- 
gested in the assignment of errors. For instance, the 
return does not disclose what course was taken to ascer- 
tain who of the petitioners and remonstrators were house- 
holders of the county, residing in the vicinity; nor what 
was decided in regard to any one or more of them. But, 
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under the.view taken by this Court, it will be unnecessary 
to pass upon all the points that are presented by the 
record. The case turns upon the question whether the 
County Court had acquired jurisdiction. “The return 
- should show that the tribunal had jurisdiction.” (Starr 
vs. Trustees of Rochester, 6 Wend., 564.) It is a general 
rule that courts of limited jurisdiction, and courts of gen- 
eral jurisdiction when exercising a special limited power 
conferred by statute, must show atirmatiyely that juris- 
diction has been acquired. 


When this is shown, error will not be presumed, but 
must be affirmatively shown. (Stanton vs. Ellis, 2 Kern., 
575.) 

The sound rule in regard to such tribunals is “to be 
liberal in reviewing their proceedings as far as respects 
form, and strict in holding them to the exact limits of jur- 
isdiction prescribed to them by the statute.” (Jones vs. 
Bird, 1 Caine R., 594.) 

The County Court is a Court of record, but its general 
jurisdiction is to be defined, limited and regulated by law 
in accordance with the Constitution. Besides the general 
jurisdiction in specitied matters conferred directly by the 
Constitution, it may exercise other powers to be prescribed 
by law. The statute, General Laws, page 857, prescribed 
its powers and its mode of proceeding in laying out, alter-» . 
ing or locating county roads. 

Under the statute the Court has no power over the sub- . 
ject until a petition of the prescribed character, and proof 
of notice is presented. And it is necessary that the record 
should show affirmatively that jurisdiction has been thus 
acquired, or the proceeding cannot be sustained. 


One of the requisites of the petition is that the petition 
should “specify the place of beginning, the intermediate 
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points, if any, and the place of termination ’”’ of the road. 


It is the opinion of the Court that the petition presented 
in this case does not comply with this requirement of the 
statute. The language used to define the point of begin- 
ning is susceptible of two constructions, one of which 
leaves the point indefinite. If we assume in aid of the 
record that “Stage Road ’’ is a proper name, applied to a 
particular road, and that there is but one stage road in the 
vicinity, it may be inferred that the word “ North” is 
used to signify that the point of beginning is in that road 
and directly north of D. A. Miller’s dwelling house. 


But the description of the place of términation is en- 
tirely too indefinite to be deemed a compliance with the 
‘statute. - 

The Jast course and the point of termination are de- 
scribed by the words, “thence southerly to intersect the 
county road near the foot of the Nevil Hill near the south 
line of John A. John’s land claim.” 


It is evident from the provisions of the statute that the 
Legislature intended the petition and notice should place 
the proposed enterprise before the public in a manner to 
enable parties interested to ascertain from an examination 
of the petition, how their interests would be affected by 
the proposed change. 

This intent of the legislature can not be carried out if a 
petition is worded so vaguely as to make the selection of 
the particular route a subject of future determination. 
There is nothing in the petition by which the point of 
termination can be rendered certain, no matter what 
geographical facts are assumed as being within the 
knowledge of the Court, because it is impossible to tell 
how near to Nevil hill or the south side of the land claim 
the point of termination is to be. 


A RE EA Ate PR ee ee eae cel epee es 


DECISIONS. 391 


The proposed vacation not having specified termini 
common with those of the proposed new road, does not - 
aid the description of the latter. 


It is true that it does not appear on the record that any 
one was misled; for aught that appears, every person in- 
terested may have known from other sources precisely 
what alterations were intended. But the sufficiency of 
the petition is a question that affects the jurisdiction, 
and until a suflicient petition is presented in such 


a case, the County Court acquires no power over the sub- - 


ject. (Staple v. Fairchild, 3 N. Y., 41.) 

If the vagueness of description had occurred in some 
proceeding after the Court had acquired jurisdiction, it 
is possible the presumption of regularity might prevail, 
notwithstanding the defect, or the Court might be justified 
in sustaining the judgment on the ground that it should 
not be reversed for mere error that is not shown to have 
affected a substantial right. But there is no such rule 
applicable to defects that go to the jurisdiction of the 
Court, because in a Court of limited jurisdiction there is 
no presumption in favor of the regularity of the proceed- 
ings until it is shown that jurisdiction has been acquired. 
(Turner vs. Bank of North America, 4 Dallas 8; Bigelow 
vs. Stearns, 19 John, 39.) 

And evenif we could apply a more liberal rule and 
hold that there is a presumption that a cause is within 
the jurisdiction of the County Court until the contrary ap- 
pears, it would not avoid the difficulty, for it affirmatively 
appears by the record that the Court assumed to act upon 
this petition. And yet the Court had no power to act 
until-such petition is presented as the statute designates. 
(Bloon vs. Burdick, 1 Hill, 140). | 

The question is raised whether the appellant, who filed 
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a claim upon which damages were awarded in his favor 
by the County Court, can object to the jurisdiction. If 
he had received and accepted the award the proposition 
would be of more force. His disability to make the ob- 
jection must be either because it would be inequitable to 
permit him to allege the truth, or because by his action 


in the County Court jurisdiction was acquired. It will 


not be claimed that he is estopped, he not having aecepted 
the award. And personal appearance in a ease of this 
kind does not confer jurisdiction. The County Court can 
only acquire jurisdiction in the particular mode pointed 
out by statute, and a question to the jurisdiction is not 
thus wavered. (Code, S. 70), 

Where such irregularities are discovered, pending a 


proceeding to lay out a road, it is better that the error 


should be obviated by commencing anew than that the 
matter should be left to embarrass the county after public 
funds have been expended in constructing the road. | 

It is not necessary in this ease to pass upon the other 
objections to the petition and notice, nor upon the validity 
of the subsequent petition or the regularity of granting 
the order to lay out without the words to vacate. 

The judgment of the Cireuit Court should be reversed 
for want of jurisdiction in the County Court. 


JOSEPH KAFKA, respondent, 
VS. 
DAVID SIMON, appellant. J 


J. N. DOLPH., for appellant. 
J. G. WILSON, for respondent. 
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THAYER, J. l 

This was an appeal from a judgment recovered in the 
Circuit Court for Multnomah county, in which the re- 
spondent, Kafka, was plaintiff, and the appellant, Simon, 
was defendant. Plaintiff alleged in his complaint, that 
during the years 1867.and 1868 he sold to the defendant 
goods, wares and merchandise, amounting in the aggregate 
to $482 40, in U.S. currency, and during the same time 
advanced to the defendant, the equivalent of $107 80 cur- 
rency, no part of which had been paid. 


The defendant in his answer denied the allegation in the 
complaint and averred that during said time, he sold to 
plaintiff goods, wares and merchandise to the value of 
$565; that plaintiff had paid to apply thereon, in money 
and produce, the equivalent of $8438, currency. Also that 
the defendant, before the commencement of this action, 
commenced an action against the plaintiff for the unpaid 
balance of his said amount in a Justice’s Court, Multno- 
mah county, and that in his complaint therein he gave 
credit for the said sum of $343 currency, the amount so 
paid and in the action in said Justice’s Court recovered 
judgment for the sum of $166 50 besides costs. That said 
Kafka appealed to the Cireuit Court of Multnomah 
county. : 

That when the appeal was perfected, Kafka- obtained 
leave from the Court to withdraw his answer, whereupon 
Simon obtained judgment for the sum of $222 and costs. 
That the merchandise, produce and money, for which this 
action was brought by Kafka, was the sum which was 
credited him by Simon in the Justice’s Court and on ap- 
peal to the Circuit Court when the answer was withdrawn, 
and claimed that the same was a bar. 


Plaintiff Kafka, in his reply, admitted the recovery of 
50 l 
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the judgment in the Justice’s and Circuit Courts and 
claimed that he had paid Simon more than $348.-- That . 
he had sold and advanced to him in goods and cash to the 
amount of $542 20, currency. There was no denial in the 
reply of the allegation in the answer that the credit 
given by Simon in his complaint for merchandise, produce . 
and money was the same for which this action was brought, 
And it appears that the only issue between the parties in 
the Justice’s Court, upon that point, was whether Kafka 
was entitled to be credited for more than $343. 


Simon claimed that he should be allowed in this action - 
the amount he had credited Kafka in the Justice’s Court 
and on appeal to the Circuit Court. Several questions 
were raised upon the trial by Simon’s counsel which are 
presented by the bill of exceptions. The Court has not 
denied it necessary to examine any more than the follow- 
ing. After the jury retired they came in for further 
instructions. The foreman asked the Court as follows: 

“Tf I am satisfied that the plaintiff has been allowed by 
Simon in the first suit-for the produce, should the jury 
give the plaintiff a verdict for the same produce?”’ 


The Judge, in reply, charged the jury that they had 
nothing to do with what Simon undertook to set off in the 
former case. That the complaint in that case did not al- 
lege that Kafka had consented to set off his claim, and 
that if there was no other defense than the former judg- 
ment, all they had to do was to ascertain whether the 
plaintiff had sold and delivered to defendant produce, and 
if any,-how much and what was its value, and render a 
verdict accordingly. ‘his charge was duly excepted to 
by Simon’s counsel. 

The jury returned a verdict for $155 98 in favor of 
Kafka. 
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We think this charge was erroneous, that under the 
circumstances of this case, Kafka would have no right 
to recover upon a claim which had already, been allowed 
him and which he had received the full benefit of The 
Circuit Court seems to have, gone upon .the theory that 
unless the merchandise, produce, and money for which this 
action was brought had been received by Simon under an 
agreement that it should be received in payment of the mer- 
chandise, &c. he had let Kafka have, it would be no defense, 
although Simon had actually allowed Kafka therefor in the 
former action. This is evident from the fact that the 
Court was requested to charge, that if the jury was sat- 
isfied that any portion of Kafka’s account had been al- 
lowed by Simon as a credit in the complaintin the former 
action, that Kafka could not recover in this action for the 
same items—and refused to do so. Itis true, no doubt, 
that when there are mutual independent claims between 
two parties, that neither can sue the other and compel him 
to bring in his claims as a set-off or counter claim; but 
by examining the ‘pleadings in the case in the Justice’s 
Court, which were made an exhibit in Simon’s answer 
herein, it will be seen that Kafka clearly admits that the 
produce, &c., was received by mon in payment of his 
claim aael Kafka. 


The language of Kafka’s answer in the Justices’ Court 
is that he denies that he has paid on account of the mer- 
chandise, etc., no more than $343 in currency; but says 
he has paid plaintiff, Simon, in merchandise, produce and 
cash, $500 currency. This presents the following state of 
facts: Simon sues Kafka fora balance upon merchandise 
sold, admitting in his complaint that Kafka has paid him 
to apply thereon in a certain manner, $343. Kafka says 

by his sworn answer, that he he has not only paid him 
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that amount, but more, to wit, $500. The issue is tried. 

Simon gets a judgment for the balance of his account, 
i after allowing the $3848. Kafka appeals, and after the 
ease reaches the appellate Court, obtains leave to withdraw 
his answer and Simon takes judgment for such balance. 
After all this has occurred, Kafka claims the right to re- 
cover in another action against Simon the same amount 
allowed him in the former, and not allow Simon to claim 
the same as any defence. It is the opinion of this Court 
that Kafka, under the circumstances mentioned, is preclu- 
ded from saying that the merchandise, produce and money 
for which this action is brought, was’ not received.by Ni- 
mon to apply as payment upon the merchandise, ete., that 
he sold to Kafka. 

For these reasons, the judgment of the Circuit Court is ° 

reversed and the cause remanded to the Court below for a 
new trial. 


W. C. FOREN, } 
US. ` 
| 

DAVID DEALEY. J = 


If an answer puts in issue the material facts resulting from the evidence 
it is sufficient. 
To justify striking out an answer as false and therefore sham, it must be 
obviously false, or it must be shown to be false and in bad faith. 
Sham answers are such as are good in form but false in fact and pleaded 
es in bad faith. 
Mere vagueness in pleading is to be corrected by amendment and not 
Q visited by judgment. 

The action is upon a promissory note for $150 and interest, which pur- 
ports to be for value received. The complaint sets out a copy of the note, 
alleges its execution and delivery, and proceeds as follows: 

Second—That no part of the said promissory note or the interest thereon 
has been paid. 


t 
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Thiid—That there is now due and owing to said plaintiff from said de- 
fendant on said promissory note the sum o* one hundred and fifty dollars in 
gold coin, together with interest in like gold coin on said $150 at the rate of 
12 per cent. per annum from February £8, 1867. 

The answer admits the execution and delivery of the note; and besides 
various statements that are irrelevant and immaterial, contains substantially 
the following: 


The defendant denies that there is now due or owing said plaintiff from 
said defendant on said promissory note the sum of $150 or other sum. The 
defendant avers that the said promissory note was utterly without consider- 
ation, and that no value or consideration was ever given therefor. 


That a day or two before said note was given the said plaintiff and de- 
fendant met and ‘‘accounted, reckoning all things theretofore existing in’ 
deal between them, and struck a balance, and on said accounting there was 
found due the defendant of rising one hundred and eighty dollars, which 
was a final settlement, and after said accounting there never has been any 
deal or account between said parties.” 


That immediately thereafter the said plaintiff refused to pay the said 
defendant, but then and there demanded that this defendant should make 
and deliver the said note; and threatened that if the defendant refused to 
deliver the same the said plaintiff would cause the arrest and imprisonment 
of the defendant. And the defendant believing and fearing that the said 
plaintiff would cany his threat into execution, did on account thereof and 
without consideration, make and deliver said note to the plaintiff. That 
“there was no legal or equitable cause or right for said threatened arrest 
and impiisonment.’? That it was from fear of said threats, which were 
malicious and wanton, and not for any consideration; that he executed said 
note. And that he told the plaintiff at the time that he would not pay the 
note. 


On motion of the plaintiff the answer was struck out and judgment was 
rendered for the plaintiff. 


R. A. PIERCE and C. G. CURL for the appellant. 

Pornt 1. Want of consideration. (1 Parsons on Contracts, 249-50, 5th 
ed., 1864; 3 Kent, 103, 10th ed., 1860; Jenkins vs. Schaub, 14 Wis., 1; 
Stillwell et al. vs. Kellogg et al., 14 Wis., 461; Story on Notes, Secs, 181 
to 190 inclusive, 5th ed). 7 

Pornt 2. Threats of illegal imprisonment a duress, and good detence. 
(Whitefield vs. Longfellow, 18 Me., 146; 1 Parsons’ Con., 3892-3-4, Sth ed., 
1864; 2 Kent, 610, 10th ed., 1860, note ‘b; Foshay vs. Ferguson, 5 Hill’s 
N. Y. Rep. ., 154; Bouv. L. D., 1 Vol. “ Definition.’’). 


That judgment should be for defendant, with costs of reversal, as prayed 
in answer. 


= 


o 
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J.D. HAINES for the respondent. 

The answer is sham. Making the note was a new dealing. (12 Cal., 171; 
14 Cal., 509; Van Sant P1., 603; 6 Cow., 34). 

It was a note given after_a_settlement. Counter claim is not well plead. 
(Van Sant P1., 400, 579, 608; 15 Barb. 360). 

The allegations of fear, threats of arrest, etc., are mere assertions, legal 
conclusions and sham defences, negatived and shown false by the amended 
answer, which says that when the defendant signed the note he told the 
plaintiff that he would not pay it, which does not show fear. 

It is not shown by stating facts that the plaintiff had no right to arrest. 
Facts should be stated. (Van Sant Pl., 302, 467; 5 Cal., 160; 18 How., 
506; 6 Mass., 500). 

Fraud, duress. (27 Cal., 166; 2 Hstee Pl., 674; 19 How. 69; 2 Block, 
499). 


UPTON, J. 

The only question presented arises upon an order strik- 
ing out the answer and rendering judgment for the plain- 
tiff. Evidently there are parts of the answer which, if 
they are unqualified by the other parts, amount to a de- 
fense. 

“Tf an answer puts in issue the ultimate facts resulting 
from the evidence, it is sufficient. (Moore vs. Murdoc 26 
Cal., 524.) 


But it is claimed by the respondent’s counsel, and seems 


to have been held by the Circuit Court, that all the direct 


statements of the answer which would have been availa- 
ble, are rendered useless by qualifications and contradic- 
tions. Ifa defendant sets up that no consideration was 
given, and in a second defense sets forth the circumstances 
under which the note was given, the first branch of the 
answer will be interpreted by the second. (Kyle vs. Har- 
rington, 4 Abb. Pr. 42.) And if it appears from the cir- 
cumstances that there was a consideration, the first de- 
fense, although direct and positive, will be of no avail. 
This is but an application of the general and familiar 
rules of pleading, that a pleading must not be contradict- 
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ory, and that a párty is bound by the admisions in his 
pleading. l 

We have -only to examine the answer and ascertain 
whether it contains any admission of a consideration or 
makes any statement inconsistent with the plea that the 
note was given without consideration. The answer con- 
tains many redundant statements in regard to the defend- 
ant’s aflairs and the members of his family which could 
not possibly aid his defense or serve any beneficial pur- 
pose; but we do not find in this array of circumstances 
any statements that flatly contradicts the plea that there 
was no consideration for the note. Nor do the allegations 
taken as a whole show that the note must have been 
founded upon sufficient consideration. 

The circumstance that the parties met a day or two be- 
fore the note was made “and accounted, reckoning all 
things theretofore existing in deal between them, and 
struck a balance,” is not entirely inconsistent with the . 
first plea. The same may be said of all the circumstances 
detailed in the answer; notwithstanding all that is set out, 
it is not impossible that there was an ascertained balance 
due to the defendant. And he may have been induced 
by threats to give the note without any good or valuable 
consideration, for aught that appears in the circumstances 
detailed. No affidavit was filed upon which the Court 
would act, as was done the case of Brewster vs. Bostwick, 
6 Cow., 34. 

The argument of the respondent assumes that the Court 
can decide upon the truth of the plea and declare an 
answer sham upon mere probabilities. Thus he claims that 
the allegations in regard to the accounting render it im- 
probable that it was seitled, that no money was due to the 
plaintiff, and that the defendant’s assertion, made at the 
time he signed the note, that he would not pay it, renders 
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it improbable that he was intimidated, or that he signed 
the note through fear of arrest. But I think this assump- 
tion untenable. When au answer is objected to as false, 
and therefore sham, the Court should not proceed upon 
probabilities; but to justify striking out an answer on this 
ground it must be obviously false, or it must be shown to 
be false and in bad faith. “Sham answers are such as are 
good in form, but false in fact and pleaded in bad faith.” 
GostorfS vs. MeCahill & Co., (18 Cal., 885); Piercy vs. 
Sabin, (10 Cal., 22). 

None of the numerous authorities cited by the respond- 
ent, justify a Court in striking out an answer and render- 
ing a judgment on the merits, upoa a mere suspicion of 
untruth. Nor in rejecting an answer as contradictory and 

_thus terminating the case, unless the statements alleged to 
be contradictory are entirely inconsistent with the truth of 
the defence that is well plead. 


Tt cannot safely be asserted from an inspection of this 
answer, that it could not have been established on the trial 


.- that the note was without consideration. If the truth of 


the matter rested on probabilities this entitled the party 
to a trial. It was therefore error to render a final judgment 
for the plaintiff. 
So much irrelevant and redundant matter is contained 
in the answer, and intermingled with that which is mate- 
rial, that it encumbers the case, aud there is much reason 
‘to think the Court might well have made the order strik- 
ing out the answer, at the same time granting leave to 
amend upon terms; and if the terms were not accepted, 
might have rendered this judgment. But these defects 
—do not warrant a judgment without an opportunity to de- 
fend. l 
“Mere vagueness in pleading is to be corrected by 


a 


-” 
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amendment, and not visited by judgment.” Kelly V8. 
Barnett, (16 How. Pr., 185); Struver vs. Ocean Insurance 
Company, (9 Abbott Pr, , 23). 

The judgment should be reversed and a new trial 
granted. 


VŘ 


HENRY BERKLEY appellant, 
US. 
M. M. LEAM, respondent. | 


J. F. WATSON for appellant. 
"Wm. R. WILLIS for respondent: 


THAYER, J. 

This is an appeal from the judgment of the Circuit 
Court for Douglas county, affirming the decision of the 
County Court of that county upon writ of review. 

The appellant applied to the County Court of Douglas 
county, at the February term, 1869,“for a ferry license 
over the Umpqua river, at a point where the road leading 
from Oakland to Scottsburg crosses the same, known as 
Trenton ferry. 

The respondent applied at the same term of Court for 
the renewal of a license formerly granted to him by the 
said County Court, and which at the time of said appli- 
cation was about to expire. 

The appellant stated in his petition for the license that 
he was the owner in fee simple of the land on both sides 
of the river at the place where the ferry was established, 
which fact was conceded, and also that both parties were 
qualified to receive the license. 

The County Court considered the two applications to- 


is 
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gether and awarded the license to the respondent, and the 
Circuit Court affirmed its action thereon. 

The appellant claims that as he is the owner of the land 
before mentioned, he is entitled as a matter of law, to be 
prefered in his application for the license. While the 
respondent claims that his application being for the re- 
newal of a license, the appellant’s ownership of the land 
gives him no right of preference under the Statute. 
~ That such preference can only be claimed upon original 
application for a ferry license. : i 

These are the only questions to be determined by the 


‘Court. The Statutes of Oregon regulate the granting of 


such licenses, and the decision of this case depends mainly 
upon a proper construction of the Statutes referred to. 

Section 42, page 869, of the Laws of Oregon, provides: 
“That unless otherwise provided by law, no such license 
shall be granted to any person other than the owner of 
the land embracing or adjoining such lake or stream where 
the ferry is proposed to be kept, unless such owner shall 
ueglect to apply for such license. 


“And whenever application shall be made for a license 
by any person other than such owner, the County Court 
shall not grant the same unless proof shall be made that 
the applicant caused notice in writing of his intention to 
make such application, to be given to such owner, if re- 
siding in the county, at least ten days before the term of 
the Court at which application is made.” 

Tt will be readily seen from the above Section, that no 
person other than the owner of the land, can secure a ferry 
heense naless the owner neglects to apply therefor, and 
then ouly upon proof of service of notice in writing at 
least ten days, ete. 

It evidently was the intention of the Legislature to give 
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such owner of the land decided preference, if he should 
desire the privilege, and it has been held by respectable 
authority that he would be entitled to such privilege inde- 
pendent -of statutory provision, though the Supreme Court 
under our Territorial organization decided in the case of 
Grant vs. Drew, (1 Oregon, 35), that the- right of prefer- 
ence in favor'of the owner of the land in guch case was 
derived wholly from the statute; and that decision has 
since been affirmed by this Court in the case of Mills vs. 
Leam (2 Oregon, 215). While we feel bound by these 
decisions, whatever views we might otherwise entertain, 
yet we are satisfied that there are strong equitable claims 
of preference ,in such cases in favor of the owners of the 
land, and that the right to be preferred in their applica- 
tions for license was not intended by the Legislature as a 
mere gratuity. — Í 

In the case of Mills vs. Leam, supra, the learned Justice 
who announced the opinion of the Court, attempted to 
demonstrate that the riparian rights of owners of the land. 


in such cases had been extinguished; that they have re- | 


ceived just compensation tor such rights in the laying out 
and opening the road leading across the stream, ete., upon 
which the ferry was proposed to be established. 

This reasoning may be entirely correct, although some- 
whatspeculative. In adopting it however we are necessarily 
obliged to assume that the right of preference reserved by 
the statute in favor of such landowner constituted a mate-- 
rial part of the “just compensation,’ received by them, 
for that would very naturally be taken into consideration. 
in the adjustment of their riparian rights. 


Again, the Court, in the case of Knott vs. Frush (2 
Oregon, 237,) directly held that there was a distinction be- 
tween the ownership of lands embracing or adjoining 
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streams to which ferry rights attach, and a license to keep 
a ferry granted under the Statute to a person other than 
the riparian owner. Thatin the former case the right de- 
scended to the heirs-at-law asincident to the land. In the 
latter case, the license was a mere personal trust, and ter- 
minated with the death of the licensee. ) 


The respondent’s counsel urges that as a ferry license 
may be renewed without previous notice or petition, as 
provided in Sec. 48, page 869, Laws of Oregon. 


Therefore the owner of the land upon application for 
such renewal is not entitled to the right of preference. 
Should such owner neglect to apply, the County Court 
would no doubt have the right to renew the license, as the 


owner would be presumed to know the time of its expir- 


ation, and his failure to present an application would be 


deemed a neglect, although not notified as provided in said 


Section 42. We cannot see that the provision in said Sec- 
tion 43 extends further than this. We deny that because 


a person other than the owner of the land has enjoyed the 


privilege of a ferry license during a specific period, he can 


claim a higher right to its continuance for another specific 


period ás against such owner. Such fact may dispense 
with notice and other formality, forthe reason that the same 
would in such case be unnecessary, but it certainly was not 
intended to have any greater effect than that. The licensee 
receives all he bargains for, in the enjoyment of the grant 
during the time specified in his license, and cannot claim 


any greater privilege gn that account. He accepted the 


grant upon the terms imposed by the County Court. The 
tenure was limited, and according to the decision in Knott 
vs. rush; rather precarious, but the acceptance was his own 
voluntary act, and he has no right to complain as long as he. 
has enjoyed the full benefit of it. The proprietor of the 
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land may have been willing that such licensee possess the 
right for a limited time; but we cannot presume that he 
ever has consented to his perpetual use of it. We con- 
clude, therefore, that the riperian owner ot the land to 
which ferry rights attach may assert a right of preference, 
whenever the County Court is free to grant a ferry license 


whether it be an original application to establish a ferry 
‘or to renew a license before granted. E 


For these reasons, the judgment of the Circuit and 
County Courts are reversed. 


Us. 


JAMES FULTON, ee 
3 
| 


R. P. EARHART, administrator. } 


A finding of fact is not open to review, simply on a question as to the 
preponderance of evidence. ` 

Where there may be ground for setting aside a finding or verdict, an ap- 
pellate Court will proceed with caution where no motion was made in the 
Court below for a new trial. ` ; 

The attorney’s certificate should not only show that a judgment is er- 
roneous, but should show in what particular. —__ ; 

If the allegations of the complaint are fully proved, and there is no con- 
flict of evidence, it is an error of law to find the contrary. 

Every intendment is in favor of the regularity and correctness of a judg- 
ment of a Court having jurisdiction. 

The law will presume there was evidence to support a finding unless the 
contrary affirmatively appears. 

The plaintiff declares for the agreed price of ‘ta number of horses, mares 
and colts, and an undivided interest in a band of mares and colts sold and 
delivered to the defendant.” 

The answer denies that any sale was made except ‘'as hereinafter al- 
leged,’’ and then proceeds to set forth a sale of an undivided one-third of a 
band of mares and colts “to the defendant and one Morgan Reeves for 
$333 33 and no more,” and avers that ‘“‘ it was then agreed by and between 
the‘parties that this defendant should pay of said sum $166 16 and no more, 
and denies that he ever purchased any other horses, etc.; and denies that 
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he ever promised to pay any other money than said sum of $166 16. And 
avers payment of that sum at the time of said sale. 

The replication denies the allegation that no more than an undivided 
third was sold. Denies that the property was sold “ for the sum of $333 83 
to defendant and one Reeves.” Denies that it was agreed that the defendant 
should pay ‘‘ only the sum of $166 16 and no more,” and denies that at the 
time of said sale or at any other time the defendant paid ‘‘ the sum of $166 
16 or any other sum.” 

The cause was tried before the Court without a jury and the Court ‘finds 
that the evidence does not support the allegations of the plaintif. The 
proof shows that if any contract was made it was between the administrator 
of Logan deceased and Huntington and one Reeves; therefore, the proof 
does not agree with the allegations of the complaint.’? And the cause was 
ordered dismissed. 

A statement brings up the evidence of certain witnesses. 

The certificate of errors attached to the notice contains the folowing: 

First—The Court erred in not finding that the preponderance of testi- 
mony was in favor of the plaintiff, and entitled him to judgment for his de- 
mand. 

Second—The Court erred in finding that the evidence did not support the 
plaintiff’s complaint. 

Third—The Court erred in finding that if any contract was made, it was 
between the administrator of Logan, and Huntington and Reeves; the pre- 
ponderance of evidence being to the contrary and being that Huntington 
was to pay the debt, by his own statement and promises. 

Fourth—The Court erred in finding that the penoa did not agree with the 
allegations of the complaint. 

Fifth—The Court erred in ordering said cause to be dismissed at the costs 
of the plaintiff, 

Sixth—The Court erred in not finding a verdict for plaintiff for his de- 
mand and in not entering a judgment in said cause for plaintiff for his 
demand and for costs and disbursements. 


BONHAM and LAWSON for the appellant. 
WILLIAMS and WILLIS for the respondent. a 


Upton, J. 

The cause was first before the Court on a motion to 
dismiss the appeal, on the ground that that there is no 
error assigned which is reviewable by this Court. On 
that.motion the following opinion was expressed: 

The first and third assignments simply assert that the 
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Court erred in determining the preponderance of evidence. 
This is not an'error of law. If there is no evidence tend- 
ing to support a finding, and it so appears by the record, 
that may be a matter to be reviewed. But a finding of 
fact is not open to review simply on a question as to the 
preponderance of evidence. (Code, 8.583; Borst vs. Spel- 
man, 4 Comst., 284; Western vs. Genesee M. Ins. Co., 2 
Kern., 258; Dain vs. Wyckoff, 18 N. Y., 46). 

The statute in regard to what shall be reviewed in ac- 
tions at law is no innovation upon the practice at common 
law. The rule is similar to that the common law applies 
on writs of error and on reviewing the verdict of a jury. 
If there is no evidence to support the verdict it will be 
set aside; but if the questions turn wholly upon the pre- 
ponderance of testimony and there is no other error com- 
plained of, the verdict will not be disturbed. Even when 
there may be ground for setting aside a finding or verdict 
an appellate Court will proceed with caution where no 
motion was made in the Court below for a new trial. 


The fifth and sixth assignments point to no particular 
ruling or action of the Court. It is not sufficient to de- 
clare that a judgment is erroneous, but the statute (Code, 
S. 527) requires that the certificates of the attorney should 
show that it is erroneous, “and in what particular.” 

The second and fourth specifications are sufficiently defi- 
nite, and the cause cannot be dismissed for want of 
assignment of errors. We are not now inquiring whether 
the errors exist but whether they have been assigned. 
It the allegations of the complaint are fully proved and 
there is no conflict of evidence, it is an error of law to 
find the contrary, and the second assignment is sufficient 
to raise the question. 

The same istrue of the fourth assignment. If the proof | 


3 nel ot pn, Oe om ee ED 


408 e DECISIONS. 


did agree with the allegations of the complaint and the 
Court held the contrary it was error, and is well assigned. 

For the above reasons the motion to dismiss the appeal 
was overruled and the cause 1s now submitted on its 
merits. 

The appellant claims that by the admissions of the 
pleadings the plaintiff is entitled to a judgment. for 
$166 16, unless the defendant has proved that he paid that 
amount. The appellant claims that there was no evidence 
tending to show such payment. 

There is a fault in this position. It disregards the rule 
that every intendment is in favor of the regularity and 
correctness of a judgment of a Court having jurisdiction. 

The record brings before us some of the evidence ad- 
duced on the trial, but there is nothing in the record to 
show whether or not all the evidence is before us. The 
Jaw will presume there was evidence to support a finding 
unless the contrary affirmatively appears. (White vs. Ab- 
ernethy, 3 Cal.,426; Nelson vs. Lemmon, 10 Cal., 49). 


A. H. BROWN } 
VS. 


WM. HARPER, 
WM. RUSBERRY and $ 
HARRY STEWART. J 


Although the right to perfect a lien by filing notice under the Act con- 
cerning liens of mechanics, is a privilege to be exercised by the person per- 
forming the labor or furnishing the material, when the lien is perfected, it 
is assignable. 

R. A. PIERCE and C. G. CURL for the appellant. 

A mechanic’s lien is a personal right, and not assignable without special 
authority in the Statute. 


(Caldwell vs. Lawrence, 10 Wis., 881; Pierson vs. Ficher, 86 Me., 384; 2 ` 
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Wash. Real Prop., 563; Houck on Liens, 205; Roberts vs. Fowler, 3; E. D. 
Smith, 632; General Laws, p. 765, S. 10.) 

J. D. HAINES for the respondent. 

The attorney in the Court below had no authority to appear for the de- 
fendant. , 

The demurrer was not filed in time. 

This is a judgment for want of answer, and not appealable. 

The Statute requires any person having the'lien to discharge on payment; 
not the original contractor; not the “claimant,” as was the ease in Rob- 
erts vs. Fowler. 


Upton, J. 

This is an appeal from a judgment or decree foreclosing 
mechanics liens. 

The point of objection made by the appellant is that 
the complaint does not state tacts sufficient:to constitute a 
cause of action or suit, in that, the plaintiff sues as as- 
signee, and that liens for labor and material under the 
Statute (General Laws, 763) are not assignable. 

Notices of these liens were filed by parties performing 
the work and furnishing the materials, and they were as- 
signed to the plaintiff after the liens were perfected. 


The authorities cited by the appellant sustain the posi- 
tion that under Statutes similar to ours, the lien cannot 
be perfected by an assignee—and that seems to be fairly 
inferable from SS. 1 and 2 of our Statute. But I think 
none of these authorities support the position that the per- 
fected lien cannot be assigned. 


The appellant claims that such assigument is inconsistent 
with the requirements of Section 10 of the Statute; and 
that the owners of the building has a right that satisfac- 
tion be entered by the original lien holder. The language 
is “whenever any person having a lien by virtue of the 
provisions of this title shall have received” payment, he 
- shall “enter satisfaction of his demands,” &c. l o 


I do not think there is anything in this section conflict- 
52 
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ing with the idea of the assignability of the pertected 
i hen. 

The cause of action for the work and material, aside 
from the lien, was assignable and might have been reached 
by garnishee- process. If this demand had been levied 
upon by a creditor before assigninent but after the lien 
was perfected, I cannot think such an indebtedness for 
work and material when transferred by judicial sale, or en- 

| forced by decree for the benefit of the creditor, would be 
treated as divested of the character of a lien. I think 
there is nothing in the Statute that necessarily leads to the 
conclusion that a perfected lien is not assignable. 


eo a an a e 


The authorities cited by the appellant treat the right to 
assert and perfect the Pen as a personal privilege not trans- 
ferable. 

So our’ Statute provides “that any person who shall ”’ 
i i jj i G ‘perform labor,” &c., shall 
have a lien upon filing the notice, &c.; and “any person 
. wishing to avail himself of the provisions of this title,” 
= i n % * a “shall fle,” &e I think 
b when he has availed himself of these provisions and his 
- rights have become settled and vested, there is no longeran 

occasion for exercising his personal option, and his rights 
are no longer in the nature of a privilege that must be 
exetcised or enjoyed by him personally in order to be 
valid. 

The record, as presented by the transcript, 1s somewhat 
incomplete in not showing the time of filing some of the 
motions passed upon by the Circuit Court; and it iş there- 
fore difficult to determine whether the defendant was in 

- ` _ default, or whether he was entitled to a hearing on the de- 
murrer, or to say whether this should be deemed a judg- 
ment for want of answer, and consequently not appealable. 
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But, as upon the merits presented by the demurrer, we 
should arrive at the same conclusion that was reached in 
‘the Circuit Court—these questions become immaterial for 
the purposes of this cause. 

The decision of the Circuit Court should be affirmed. 


STATE OF OREGON) 


| 

ys. > 

| 

GEORGE DODSON. J 


The form of indictment referred to in Section 71 of the Criminal Code, 
held sufficient. ; 

A bill of exceptions should show that the same point which is presented 
in the Appellate Court was raised in the Cirenit Court. . 

When on a charge of murder, the defendant sought to justify the killing, 
and had shown that ten days previous to the homicide, the deceased came 
in pursuit of the defendant to the defendant’s business house, and there put 
the defendant in fear; and there was evidence tending to show that the de- 
fendant was in imininerit peril from an attack of the deceased at the time 
of the killing; it was error to refuse to admit evidence that on the previous 
occasion the deceased, while in the pursuit of the defendant, broke open the 
door ef the defendant’s business house, saying: “I will get the rascal yet.” 

Tlie indictment charged the defendant ‘with the crime of murder, com- 
mitted as follows: The said George Dodson, in the county aforesaid, on 
the 24th day of February, 1870, purposely and maliciously killed William 
Cochran by shooting him, the said Wiliam Cochran, with a pistol.” 

The defendant demurred on the ground that the facts stated do not con- 
stitute a crime; particularly specifying that the words “‘ purposely and ma- 
liciously”’ state a conclusion and not facts; that the word ‘‘shooting”’ is not 
qualified by the words ‘‘ purposely and maliciously,” and that the words 
used in describing the offence are not equivalent-to the words in the Statute 
which define the offence. The demurrer was overruled and the defendant, 
having excepted to the ruling, plead not guilty. 

Several points were controverted on the trial which are presented by a 
bill of exceptions. The defendant was convicted of murder in the second 
degree, and he moved for a new trial upon matters of law appearing in the 
bill of exceptions. The motion being overruled, judgment was pronounced, 
and the defendant appeals. 
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W. B. LASWELL, District Attorney, and J. W. BALD- 
WIN for the State. 


BONHAM & LAWSON, for the appellant. 


Upton, J. 


. 


The first point presented in this case is the sufficiency 
of the indictment. It literally conforms to the precedent 
published with the Code. Section T1 of the Criminal 
Code declares in regard to “stating the acts constituting 
the crime,” that the manner “as set forth in the appendix 
to this Code is sufficient.” It is urged that the appendix is 
no part of the statute, and had no existence prior to the 
passage of the statute; that this provision of section T1 
should be disregarded; that the shooting, or firing the 
pistol, being one of the facts necessary to constitute the 
offence, and the principal act, should be charged in a direct 
manner; and that the shooting should be charged to have 
been done purposely and maliciously. 

Many reasons against so indefinite a mode of pleading 
are’ pressed upon our attention. We do not think the 
practice can now be questioned on the ground of public 
policy, but think the doctrine stare decisis:‘should prevail. 
Whatever consideration these objections might have de- 
served if they had been presented before the a&ét received 
judicial construction, the subject is not in the same position 
now. Inasmuch as the body of the act and the appendix 
seem to have been considered by the Legislature as com- 
ponent parts of the same statute and were published 
together as such; and as the appendix has been for several 
years invariably treated by the Courts as a part of the 
statute; and the use of this form not being deemed sub- 
ject to constitutional objection; either the departure from 


‘the prescribed mode, if there be any in the enactment, 


should be deemed an informality only, and not a substan- 


$ 
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tial deviation from “the requirements of the Constitution; 
or such forms as have grown into general use should be 
held to be sufficiently established by the practice of the 
Courts, until the Legislature direct a change. 


The indictment charged shooting with a “pistol;’’ the 
defendant objected to proof of shooting with a revolver. 
The objection was properly overruled. (Roscoe Cr. Ev., 
649.) 

It is shown by the bill of exceptions that the defendant 
had proved that about ten days before the homicide, the 
deceased had threatened to kill the defendant and that the 
threats had been communicated to the defendant; that 
the deceased was a man of great physical strength, who, 
“usually went armed,” and “ was-a desperado,” and was . 
“at the time of the shooting alleged in the indictment 
advancing on the defendant with the threat that he would 
beat the defendant to death;’” and that on the said occa- 
sion ten days previous to the-homicide, the defendant was 
obliged to leave his place of business to evade an attack 
made by the. deceased. 

The defendant offered to prove by one Minor that on 
the occasion last mentioned “the said deceased broke open 
the doer of the said business house of the said defendant 
and entered the same, saying, ‘I will get the damned 
rascal yet; and when he had so entered said place of 
_business, the deceased then and there destroyed the prop- 
erty of said defendant thevein.’’ 


This evidence was rejected and the defendant excepted. 
The defendant also offer ed to prove by James Wilson that 
one week before the homicide the deceased threatened to 
kill the defendant, the threats not being communicated to 
the defendant before the homicide. The evidence was 

rejected and the defendant excepted. ` 
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it is not disclosed by the bill of exceptions whether the 
testimony of Wilson was offered as circumstantial evidence 
tending to prove the actual existence of imminent danger, 
or whether it was offered solely for the purpose of showing 
that the appearances were such as to lead a reasonable 
man to believe that he was in imminent peril and that 
there was no other mode of saving his own life. 

Jn the latter case, threats previously made and not commu- 
nicated are not pertinent. “Such threats without an overt 
act, when sought to be introduced by a defendant in justifi- 
eation of a homicide, must be shown to have been commu- 
uicated to him.” (Keener vs. State, 18 Geo., 149). 

Weare not called upon to say that no case can arise 
where previous threats not communicated would be re- 
ceived. The question before us is, whether refusing to 
receive the evidence in this case was error, and if that 
depends upon the, purpose for which it was offered the 
exception should disclose the purpose or at least show that 
the same point that is presented here was raised in the 
Circuit Court. (Dunning vs. kankin, 19 Cai., 648). 

“ Errors cannot be relied on in the appellate Court, 
which are not taken advantage of and raised at the trial.” 
(organ vs. Hugg, 5 Cal., 409). 

Every intendment is in favor of a judgment ot a Court 
of Record that has onee acquired jurisdiction, and until 


the contrary be made clearly to appear, the appellate 


Court is bound to presume that the ruling is correct and 
founded upon sufficient reasons. It is possible that one of 
the grounds upon which the appellant now relies might 
have been obviated at the trial had it been stated. 


It is probable that the Court rejected the testimony of 
Wilson because the defendant claimed the right to use it 
to add weight to the evidence already given tending to 
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excuse the act on the ground of appearances of imminent 
peril. If this was the avowed purpose, the Court was 
right in rejecting it, for to admit it solely for such an 
avowed purpose would tend to mislead the jury. (Jack- 
son vs. Caldwell, 1 Cow., 622; Waters vs. Gilbert, 2 
Cush., 27.) a 

We say this is the probable purpose because it is ar- 
gued by counsel iu this Court that the defendant was en- 
titled to it for the purpose .Jast mentioned. We cannot 
therefore say from what is before us that the Court erred 
in rejecting the testimony of the witness Wilson, 

A part of the proposed testimony of the witness Minor 
was material, and there was a portion of it that the defendant 
was not entitled to introduce. If it was offered and claimed 
as a whole the objection to the evidence would be well 
taken. Had no motion for a new trial been made, and 
had the case been argued in this Court on the assumption 
that the defendant claimed to be equally entitled to each 
part of Minor’s proposed testimony, I think this Court 
would be in duty bound to sustain the ruling of the Cir- 
cuit Court. But it appears from the argument on behalf 
of the State, that it was held in the Circuit Court that 
neither proposition offered was admissible. In favor of a 
defendant in a criminal case we may be justified in treat- 
ing the two propositions as severally offered. 

The latter statement to the effect that after the deceased 
had entered the premises of the defendant, the defendant 
having gone away, the deceased “destroyed the property 
of the defendant,” was not a circumstance directly tending 
to show that he was seeking to make a personal attack on 
the defendant. 

Had the ecross-examination sought to call out such facts 
to disprove such intent, I can see no objection; but to al- 
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low a defendant to draw them out against the objection of 
the State would tend to indicate to the jury that a pre- 
vious injury to the defendant’s property in some way pal- 
liated or justihed the killing. Although so monstrous a 
doctrine would seem to carry its own refutation on its face, 


_ yet if a judge should deliberately permit a defendant to 


introduce such evidence after objection’ it wonld tend to 
create confusion in the minds of jurors, and there is some 
danger that unprofessional and inexperienced men might 
through such means imbibe errors extremely prejudicial 
to the cause, to themselves and to the public. 

But in relation to the threats which the witness, Minor, 
was called to prove, I think there can be no doubt of their 
admissibility. It was already in proof that the defendant 
was putin fear of the deceased on that occasion, and had 
left his place of business to evade an attack by the de- 
ceased, and he must have been cognizant of the transac- 
tion. The evidence offered tended to show the acts and 
the manner of the deceased when he was in pursuit of the 
defendant, and to show what and how great cause there 
was for the fear which the defendant entertained. It was 
in this respect evidence of the same class as evidence of 
threats previously communicated to the defendant. 


It would theiefore be material under tbe theory of de- 
fence that the defendant acted upon well grounded appre- 
hension that he was in such imminent danger that there 
was no other means of escape. And under the theory of de- 
fence, that the peril and necessity was real and actual, and 
that in fact the defendant was without fault, and wasin such 
imminent danger from an attack then being made; that there 
Was no way for him to escape great bodily harm but by 
slaying his assailant, this was competent as circumstantial 


' evidence tending to show the motives and purposes of the 


DECISIONS. AIT 


deceased in making the present attack. If it was compe- 
tent to show the threat implied in the words, “I will git 
the rascal yet, it was competent to show the circum- 
stances under which the words were used. And as it pa- . 
pears from the record that this transaction had come to 
the knowledge of the defendant and had put him in fear, 
and as part of the transaction was already before the jury, 
it was important in order to a full understanding of the 
defence offered that these circumstances should be admitted 
in evidence. 

(Whart. on Hom., 417; Shorter vs. Peo., 2 Comst., 197). 

For the error in excluding this evidence, the judgment 
should be reversed and a new trial granted. 


t 


WM. M. PITTMAN, appellant, 
YS. 
EMILY C. PITTMAN, respondent. j 


APPEAL FROM BENTON COUNTY, 


In all matters of discretion, the general doctrine is, that nothing but an 
abuse of that discretion by the Court below will warrant the interference 
‘of an appellate Court. 

The law confers upon the Court which pronounces the decree of divorce 
the power to make such order for the care and custody of the infants, if 
any, as shall best subserve their interests. 

The mere fact of awarding the care and custody of the infants to the 
party in fault raises no presumption of error. 

If error has been committed or discretion abused, it must appear affirm- 
atively. It will not be presumed. 


F. A. CHENOWETH and R. WILLIAMS for appelant. 
JOHN BURNETT, Esq.. for respondent. 


This is an appeal from the decree of the Court below dissolving the bonds 
of mie Cae plaintiff and defendant and awarding the custody 
bE 
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of the two minor children to the defendant. The plaintiff appeals to this 
Court and relies upon the assignments of error for reversal of the decree. 

ist. That the Court below erred in not finding the defendant (respond- 
ent) guilty of adultery. 

2d. That the Court erred in awarding the custody of the two infants to 
the defendant (respondent.) 

F. A. Chenoweth and R. Williams, for appellant, cited Code, Sec. 497, 
subdivision 1, also Sec. 585; C. C. Monroe, 146; 9 Paige, Ch. 202; 7 Bar- 
bour, 640; Daton on Surrogates, 680. 

John Burnett, Esq., for respondent, cited 14 Cal., 512; 28 Missouri, 91; 
Code, Secs, 497, 498; 10 Georgia, 77; 18 U. S. Digest, 402; 14 Ib., 358. and 
4 Nevada, 416. 


McArtuur, J. 


In passing upon the points presented inthis case it must 
be borne in mind that it was heretofore decided that the 
statement of facts, annexed to the record, of the judgment 
herein, did not meet with the requirements of the law— 
consequently it will not be considered. The case will be 
determined upon the record, and as there is nothing dis- 
closed by the record to warrant the first assignment of 
error we will pass to the consideration of the second. It 
is assumed by appellant’s counsel that inasmuch as the | 
record shows that the defendant was the party at fault, the 
Court erred in awarding the care and custody of the in- 
fants to said defendant. And it is sought to base this as- 
sumption upon what appears to be a finding of fact recited 
in the judgment entry. It is claimed also that the Court 
below, having granted the decree of divorce upon plain- 
tiff’s complaint and at plaintiff’s instance, was bound as a 


“matter of law to award to plaintift (appellant) the care 


and custody of the infants. We do not think that these 
assumptions are warranted by law. Subdivision 1 of Sec- 
tion 497, page 271 of the Code vests in the Court the 
power to make such decree “for the future care and cus- 
tody of the minor children of the marriage, as it may 
deem just and proper, having due regard to the age and 
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sex of such childrén, unless otherwise manifestly improper, 
giving the preference to the party not in fault.’ In car- 
rying out this provision of the Code, the Court is called 
upon to exercise its sound discretion. 


_In all matters of discretion, the general doctrine is that 
nothing but an abuse of that discretion by the Court be- 
low will warrant the interference of an appellate Court. 
The record herein discloses no such abuse. It must ap- 
pear affirmatively; it cannot be presumed,for all legal pre- 
sumption is in favor of the correctness of the findings and 
decision of the Court below. The presumption also lies 
that the Court below discharged its duty, that its proceed- 
ings were regular and its action founded upon proper proof. 

After the decree of divorce was granted, the infants be- 
came, as it were, the wards of the Court, and it was the 
duty of the Court to make such disposition of them as 
would be just and proper, taking into consideration their 
age and sex, and having in view their general welfare. 
With regard to the care and custody of the children, after 
a final decree for a divorce or separation; the object is not 
to gratify the wishes of the parents merely, but to protect 
and provide for the children of the marriage, whose con- 
dition cannot fail to awaken the sympathy of the Court. 
(Willard’s Equity, 670.) 

The law confers upon the Court which pronounces the 
decree of divorce the power to make such order for the 
care and custody of the infants as shall best suit their ĉir- 
cumstances and -best subserve their interests, and it would 
certainly be acting within the scope of its equity powérs 
to thereafter annul, vary or modify such order upon the 
proper application and for sufficient reasons. The mere 
tact of awarding the care and custody of the infants to the 
party in fault raises no presumption of error or of abuse 
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of discretion. In some cases it would be both; in others, 
neither. As has been before observed,-there is no error 
discoverable in the record of this suit which this Court 
can consider. The presumption is that the Court below 
examined into all the facts in relation to the fitness and 
qualifications of the parties for the purpose of making 
proper disposition of the infants, and acted accordingly; 
and as nothing appears which tends in the least to over- 
come the force of this presumption, or of the others above 
set forth, the judgment will be affirmed. 


STATE OF OREGON, ne 


VS. ' 


ROBERT WILEY, appellant. 
APPEAL FROM MULTNOMAH COUNTY. 


The Legislature had the power to confer upon the Police Judge of the 
‘City of Portland the jurisdiction and authority of a Justice of the Peace 
within the limits of said city, but it had no power to limit that jurisdiction 
‘to criminal cases. 

The jurisdiction (and authority) of the Police Judge when acting as a 


Justice of the Peace is identical with that of all other Justices of the Peace, 


and extends alike to civil and criminal cases. 

When some of the provisions of a statute are constitutional and others 
unconstitutional, the latter only are void. 

The Grand’ Jury of Multnomah county indicted Robert Wiley for the 


‘crime of perjury, alleged to have been committed on his examination, asa 


witness on the trial of a cause in the Police Court, in the city of Portland, 
before Hon. D. C. Lewis, Police Judge, in which the State of Oregon was 
plaintiff and Joseph Perry and Caroline Wilson were defendants, they be 
ing then and there charged with and tried for the crime of assault and bat- 
tery. On said indictment Wiley was tried in the Circuit Court of the State’ 
of Oregon for the county of Multnomah. Upon the trial the Prosecuting 
Attorney offered in evidence the docket of the Police Judge and oral testi- 
mony to show that Wiley had taken an oath before said officer in an action 

in which the State of Oregon was a party. To the introduction thereof’ 
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Wiley’s counsel objected, urging that the Police Judge had no legal 
authority to assume the jurisdiction and power of a Justice of the Peace and 
as such administer oaths to witnesses in State cases or to try such cases. 
The Court overruled the objection and admitted the evidence, to which 
ruling appellant’s counsel then and there excepted. The jury returned ‘a 


verdict of guilty and Wilev, ee on his exception, appeals to this 
Court. 


CREIGHTON for appellant. 
BURMESTER, GIBBS & UPTON for respondent. 


McArrtuor, J. 


The principal question to be decided in this case is 
whether or not the Police Jedge of the City of Portland 
—a municipal corporation—has any legal authority to act 
in the capacity of a Justice of the Peace, and as such to 
try criminal actions and administer the necessary oath to 
the witnesses therein? The jurisdiction of the Police 
Judge is defined in sections 155, 156 and 157, p. 180-1 of 
the Laws of Oregon, 1870, which provide as follows: 


“Sec. 155. The Police Judge has jurisdiction of all 
crimes defined by any ordinance of the city of Portland, 
and of all actions brought to enforce or recover any. 
forfeiture or penalty declared or given by any such” 
ordinance.” 


“See, 156. The Police Judge has the jurisdiction and 
authority of a Justice of the Peace for the county of 
Multnomah, within the limits of the city of Portland, in 
criminal matters, and shall be subject to the General 
Laws of the State, prescribing the duties of a Justice of 
the Peace, and the mode of performing them. He shall 
keep a record of all proceedings before him.’ 


“Sec. 157. All criminal proceedings before the Polive 
Judge or in the Police Court are governed and regulated 
by the general laws of the State applicable to Justices of 
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the Peace and Justice’s Court in like or similar cases, 
ete.’ 

It will be noticed that section 156 confers upon the 
Police Judge the jurisdiction and authority of a Justice 
of the Peace, for the county of Multnomah, within the 
city of Portland. The power of the legislature to enact a 
law investing the Police Judge of any municipal cor- 
poration, ex-officio, with the jurisdiction and authority of a 
Justice of the Peace, either generally or hmitedly, was 
discussed at considerable length by counsel. It is not, 
however, deemed necessary to judicially explore this 
question at this time, for the reason that a similar one 
was presented and decided in Ryan vs. Harris, (2 Og’n., 
177,) in which case it was held that the legislature could 
rightly confer upon the Recorder of the city of Portland 
(who executed similar functions to the Police Judge) the 
power and authority of a Justice of the Peace within the 
corporate limits; and this decision was approved in Craig 
vs. Mosier, (2 Og’n., 324). 

Passing from this, it was insisted by counsel that the 
limitation and restriction of the jurisdiction and authority 
of the Police Judge, when acting as a Justice of the 
Peace, to criminal matters alone, renders the entire section 
of the law void, for the reason that it contravenes 
Article IV., Section 23, Subdivision 1, of the State Con- 
stitution, which declares that “the Legislative Assembly 
shall not pass special or local laws in any of the following 
cases; that is to say: 

“1. Regulating the jurisdiction and duties of Justices 
of the Peace and constables.”’ 


In view of this constitutional provision and of the de- 
cision in Ryan vs. Harris, we are impelled to the conclu- 
sion that the limitation and restriction of the jurisdiction 
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and authority of the Police Judge when acting as Justice 
of the Peace to criminal matters is unconstitutional. There 
is no authority known to our laws for restricting the juris- 
diction of a Justice of the Peace to one class of cases, 
whether civil or criminal. He must exercise jurisdiction 
and authority in both classes. | l 


Admitting this conclusion, it was claimed’ that the re- 
striction does not invalidate the entire section, but only 
- overthrows that part thereof expressing the limitation. 
An examination of the authorities will enable us to reach 
a speedy and satisfactory decision on this point. 


“The principle that a statute is void,” says Mr. Sedg- - 
wick, in his elaborate and admirable treatise on the rules 
governing the interpretation and application of statutory 
and constitutional law, p. 489, “only so far as its provis- 
ions are repugnant to the Constitution, that one provision 
may thus be void and this not affect other provisions of 
the statute, has been frequently decided.” In Gibbons 
vs. Ogden (9 Wheaton, 1), and The City of New York vs. 
Miln (11 Peters, 102), the Supreme Court of the United 
States recognized this as 4 settled principle of the law of 
construction. In Fisher vs. McGirr (1 Gray 22), it was de- 
clared “that where a statute has been passed by the Leg- 
islature under all the forms and sanctions requisite to the. 
making of laws, some part ‘of which is not within the 
competency of the Legislative power or is repugnant to 
any provision of the Constitution, such part thereof will 
be adjudged void and of no avail, whilst all other parts: of 
the Act not obnoxious to the same objection will be held 
valid and have the force of law. There is nothing incon- 
sistent in declaring one part of the same statute valid and 
another part void.” In The Commonwealth vs. Kimball 
(24 Pickering, 361), and in Norris vs. Boston (4 Metcalf, 
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288), a similar conclusion was arrived at. In The People 
ex rel. Atty. Gen’l vs. Hill (T Cal., 103), Murry, Ch. J., in 
delivering the opinion of the Court, adhered to the same 
principle. The decisions upon this point are so abundant 
that it has not been thought necessary to refer to any save 
those which may well be considered as leading cases. 

It follows that the clause “in criminal matters,” should 
be striken from Sec. 156, and the remaining portion of the 
Section stand as law. Also, that the jurisdiction (and au- - 
thority) of the Police Judge, when acting as Justice of 
the Peace, is identical with that of all other Justices of 
the Peace and extends alike to civil and criminal cases. 
That officer had jurisdiction of the case in which the ap- 
pellant was called to testify, and the witness was legally 
as well as morally bound to testify the truth. If he wil- 
fully testified falsely he was guilty of perjury. Therefore 
the testimony offered by the Prosecuting Attorney on the 
trial in the Cireuit Court, tending to show that Wiley had 
been. a witness in a case tried beforé the Police Judge, 
acting as Justice of the Peace, and that he testified falsely 
therein was properly admitted. 

' Judgment affirmed. 
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STATE OF OREGON, = 
vs. > 
JAMES OFFICER, appellant. J 
APPEAL FROM CLACKAMAS COUNTY. 
1. The County Court is practically and essentially a Court of special 
and limited jurisdiction. 


2. The record of the County Court should show affirmatively that it had 
jurisdiction of the person and subject-matter affected by its proceedings. 
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8. A record of the County Court made in the matter of the location of a 
County road which reads: ‘‘The bond and proof of posting notices hav- 
ing been made to the satisfaction of the Court,” etc., is insufficient to 
show that the Court had acquired jurisdiction of the persons of parties 
whose rights might be affected by the location of such road. 


At the October Térm, 1870, of the .Circuit Court for Clackamas county, 
the appellant, Officer, was tried and convicted on an indictment charging 
him with having obstructed a public highway in said county. 

On the trial of the cause the State, to maintain the charge preferred, 
offered in evidence the record of the County Court appointing viewers to 
lay out the county road, for obstructing which appellant was indicted. This 
record, so far as it refers to the proof of the posting of notices of the ap- 
plication for the location of the road, reads: 

tt The necessary bond and proof of posting notices having been made to 
the satisfaction of the Court, it is hereby ordered that the prayer of said 
petition by granted,” etc. 

To the introduction of this record as evidence appellant objected; but the 
Court allowed the same to be read to the jury; to which ruling appellant 
excepted. 

Several grounds of error were assigned, but none were much relied upon 
by counsel for the appellant in the argument of the cause, except the objec- 
tion to the sufficiency of the record above quoted; which we think involves 
the only question necessary to be considered. 

The bill of exceptions shows that no other proof or reference to the post- 
ing of notices was made by the State than that contained in the record 
referred to. 


ADDISON C. GIBBS and C. B. UPTON for the State. 
S. HUELAT for appellant. 


Bonuam, J. 


The question to be determined in this case is, whether 
the record of the County Court above referred to, shows 
the necessary jurisdictional facts to entitle it to be read in 
evidence for the purpose for which it was introduced, to 
wit: 

To show that the road charged to have been obstructed 
was a legally established public highway. 

Section 3 of General Laws, p. 856 reads: 

“When any petition shall be presented for the action of 


plication will be made, 
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the County Court for laying out, alteration or vacation of 
any county road it shall. be accompanied by satisfactory 
proof that notice has been given by advertisement, posted 
at the place of holding County Court, and also in three 


. public places in the vicinity of said road or proposed road, 


thirty days previous to the presentation of said petition to 
the County Court, notifying all persons concerned that ap- 
”? ete. 


In determining the question whether the record of the 
County Court referred to, shows upon its face such a want 
of jurisdiction as to subject it to be thus collaterally at- 
tacked, it would be proper to consider the character of 
such Court as recognized and classified by the Constitu- 
tion and Laws of this State. 


While our Constitution on this subject is not as clear 
and definite as might be desired, yet in construing its 
whole language in reference to the same together, we 
think that the County Court is regarded by that instru- 
ment as practically and essentially a Court of special and 
limited jurisdiction. It is true that Sec. 1, of Art. VIL, 
(Code, p. 112) classifies the County Courts with Courts of 
general jurisdiction; to be defined and limited, however, 
by law, in accordance with this Constitution. But by 
reference to Secs. 12 and 18, of the article of the Consti- 
tution referred to, it will be obseived that in providing 
specially for the organization and jurisdiction of County 
Courts, they are practically treated as Courts of special 
and limited jurisdiction. 


At all events, it has already been judicially determined 
by this Court, in several cases, that County Courts are to 
be regarded as courts of special and limited jurisdiction. 
(Thompson vs. Multnomah county, 2 Oregon, 37; Johns 
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vs. Marion county, MS8.; opinion by Upton, J., Septem- 
ber term, 1870.) . 

In the former case, (2 Oregon, 37,) the Court says: 

«It is admitted that the County Court or Board of 
County Commissioners, so far as it exercises judicial 
power, is a court of special and limited jurisdiction.”’ 

And further: 

“Before the Court could take a step, or acquire any 
authority, two things must plainly have been done: First 
—A petition of twelve householders. . Second—Notice as 
provided above. Without these facts the court was no 
more than a stranger to every person or interest involved 
in the proceeding; and until thé jurisdiction was acquired 
no intendment of regularity or power operates in its 
favor. It no where appears in the record, by way of alle- 
gation or recital, that any such notice was given, either at 
the court house door or in the vicinity of the road. The 
omission was fatal to the proceedings of the Board of 
County Commissioners, as clearly showing that no juris- 
diction was at any time gained over the subject-matter to 
be adjudicated upon.’ 


In the case of Hahn vs. Kelly, (84 Cal., 409,) which is 
a leading case and one evincing great ability and research 
in reviewing the question of the jurisdiction of Courts 
generally, the Court says: 

“The présumptions of law are in favor’ of the jurisdic- 
tion and of the regularity of the proceedings of Superior 
Courts, or Courts of general jurisdiction, * * * * * 
` but that they are not in favor of the jurisdiction and 
regularity of the proceedings of Inferior Courts, or Courts 
of limited jurisdiction; and parties who claim. any right 
or. benefit under their judgments must show their jurisdic- 
tion affirmatively.’’ 


My 
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The record in the case of Thompson vs. Multnomah 
county differs from that in the case under consideration in 
this respect only: In the former it appears that no refer- 
ence was made whatever to the proof of the posting of 
notices, while ın the latter the language of the record is, 
“Proof of posting notices having been made to the satis- 
faction of the Court,” &e. 


Does this language disclose the necessary jurisdictional 
facts to warrant the Court in proceeding, is the question? 

The County Court in its proceedings by the location of 
public highways to condemn the lands of private persons 
to public use, 1s only required to cause constructive notice 
to.be given by the petitioners of their application for that 
purpose. l , 

This notice is to be given by posting the same at the 
time, at the places, and in the manner prescribed by law; 
and the language of the record should show affirmatively 
that this law had been strictly complied with. 


We do not think that it is sufficient to say that the 
proof of the posting of notices was made to the satisfac- 
tion of the Court. 

That proof which might satisfy the Court might not 
satisfy the law. That proof which might satisfy the 
Court might not justly and lawfully satisfy the persons 
whose private property is sought to be condemned to 
public use. 

If itis sufficient to say that the Court is satisfied with 
the proof of the posting of notices, without any showing 
as to the time, place or manner of posting, then the only 
question upon this subject would be one in the discretion 
of the Court, which, when once exercised, would be a 
finality, however erroneous the judgment of the Court 
might have been, 
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We do not therefore think that the record of the County 
Court in this case was sufficient to show that it had ac- 
quired jurisdiction of the persons of those affected by its 
proceedings. : " 

The judgment of the Court below is reversed. 


EDWARD CARNEY, respondent, } 
US. 
CHARLES BARRETT, EN 
APPEAL FROM MULTNOMAH COUNTY. 


In general a father is not liable on a contract made by his minor child, 
even for necessaries furnished, unless an actual authority is proved, or the 
circumstances be sufficient to imply one. 

Under our system all Courts have certain powers to be exercised for the 
purpose of methodically disposing of all cases brought before them. They 
can establish such rules in relation to the details of the business as shall 
best serve this purpose, having proper regard for the rights of parties liti- 
gant, as guaranteed and recognized by the Constitution and the Laws. 

This is an action upon a contract to recover $105 for board and lodging’ 
furnished by plaintiff to defendant’s infant son for a period of fourteen 
weeks. 

The answer admits the defendant’s liability for two weeks’ board and 
lodging, and denies as to the remainder of the time, twelve weeks, and 
pleads a set-off of $19 50, and prays judgment for $4 50, the difference be- 
tween the value of two weeks’ board and $19 50. The set-off is not denied. 

Upon the trial the plaintiff was sworn as a witness, and testified . that 
about the 5th day of July, A. D. 1870, plaintiff was and still is the proprie- 
tor and keeper of a hotel in the city of Portland, in this county; that on or 
about said day the defendant, accompanied by his minor son, came to said 
hotel, and defendant contracted with plaintiff for board and lodging for his 
said son for the period of one week, defendant agreeing that he would pay 
for the same, saying that he was unable to keep his boy at home on account 
of a disagreement between the boy and his sister, the daughter of defendant; 
that plaintiff agreed with defendant to board and lodge said boy a week, 
and showed defendant a room in said hotel which said boy might occupy, 
which room was accepted by defendant for the boy, who boarded and 
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lodged with plaintiff for a week; at the expiration of which time defendant 
called at the hotel and renewed his contract to pay for board and lodging 
for the boy for another week; and plaintiff accordingly furnished said boy 
with board and ledging for the second week; that at the expiration of the 
s-cond week, the defendant called again at the hotel and informed plaintiff 
that he would not pay or be responsible for the board and lodging of said 
bey at said hotel any longer; that when said boy came in, plaintiff informed 
him of what his father had said, and the plaintiff requested the boy to seek ac- 
commodations elsewhere, which the boy refused to do; that plaintiff immedi- 
ately called on defendant, and informed him that his son refused to leave 
the hotel, and requested defendant to come to the hotel and take him away, 
which defeudant declined to do, saying he would not be responsible or pay 
for his board and `o lging any longer, and instructing the plaintiff to put 
the boy out if he refused to leave the hotel; that plaintiff again informed 
said boy of what his father had said, and renewed his request to the boy to 
depart from the hotel, which the boy again refused to do; that plaintiff 
thereupon called on defendant the second time and appraised hiim of his 
son’s refusal still to quit the hotel, and again requested defendant to come 
to the hotel and take his son away, which defendant again declined to do, 
saying he would not pay for the board and lodging of the boy at said hotel 
any longer than the two weeks; and defendant instructed plaintiff, if the 
boy persisted in refusing to quit the hotel, to kick him out; that the boy 
remained at plaintiff’s hotel for fourteen weeks in all, or twelve weeks after 
defendant refused to be longer responsible for his board and lodging; at 


‘the expiration of which time the boy went to Salem to attend the State 


Fair, and plaintiff availed himself of the opportunlty to put another man 
in the room which had been occupied by the boy, and thus got rid of him; 
that during the time the boy occupied the room, he generally carried the 
key to it in his pocket, but that plaintiff had other keys, by means of which 
the servants obtained access to the room to clean it up and make the bed; 
that board and lodging at said hotel, during said fourteen wecks, was 
reasonably worth six or seven dollars per week, in gold coin. 


Which was all the evidence offered by either party on the trial of said 
cause. 


In charging the jury the Court gave the following general instructions, 
to-wit: 

“ That, in the opinion of the Court, the question of defendant’s liability 
in this action was a mixed question of law and fact; that it had been 
argued, on behalf of the plaintiff, that possession of the room by the 
defendant’s son, was possession by the defendant, which matter the Court 
left it to the jury to inquire of and determine, as well as the further point; 
whether or not it was defendant’s duty to have gone to the hotel, and have 
taken his son away from said hotel; that cases could easily be imagined 
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where it might become the duty of a person placing another at a hotel to 
board and lodge, to take such person away again: as, for instance, if the 
person so placed in the hotel were a lunatic, ora helpless invalid. And 
that the Court left it to the jury to determine whether such a principle of 
duty were applicable in this case. And that the Court also left it to the 
jury to determine whether the plaintiff removed defendant’s son from said 
hotel as soon as he reasonably could after defendant notified plaintiff that 
he would not be any longer responsible for the boy’s board and lodging, 
and wouid not pay for the same. 

And, at the request of plaintiff’s counsel, further instructed said jury as 
follows, to wit: 

‘t If the father placed the minor in possession of the premises, the poses-" 
sion was that of the father and not the son, the son being the agent of the 
father so far.” 

At the request of defendant’s counsel, the Court gave a number of special 
instructions to the jury, but declined, and refused to give two others that 
were asked, because they had not been submitted to the Court for its in- 
spection at the proper time, in conformance to a rule of practice heretofore 
adopted by the Court, requiring all written (special) instructions desired by 
either party to be submitted for inspectton prior tu the commencement of 
the final address of counsel holding the affirmative of. the issues before the 
jury. To this ruling counsel duly excepted, and the exception was allowed. 

The bill of exceptions and the notice of appeal set forth the following 
grounds of error, to wit: 

Ist. The Court erred in giving to the jury the written instructions asked ~ 
by plaintiff. 

2d. The Court erred in refusing to give to the jury the two written 
instructions asked by defendant, numbered eight and nine, and rejected by 
the Court as being asked too late, under a rule of the Court. 

8d. The Court erred in the instructions given to the jury by the Court, 
of its own motion. 

4th. Insufficiency of the evidence to support the verdict of the jury. 

5th. Said verdict is contrary to law. 

6th. The Court erred in rendering judgment for plaintiff and against 
defendant upon said verdict. 

BRONAUGH and CATLIN for appellant, claiming a reversal of the 
judgment herein, cite 1 Hilton, N. Y. Com. P1., 108; 11 Paige, 185-189; 3 
Scammon, 181; 18 Jobn., 480; 10 Barb., 488; 13 id., 506; 24 id., 684; 16 
Mass., 28; 30 Conn., 111; 2 Hilliard on Torts, 520; 1 Iowa (Clark), 356-364; 


1 Parsons on Contracts, 305; 6 M. & W., 481; 20 E. L. & E., 281; Chitty 
on Contracts, 140; 15 Ark., 140; 17 Ver., 850, and 5 Post (Ala.), 485. 

O. P. MASON and CHAS. GARDNER for respondent, in support of 
the judgment herein, cite Gen’1 Laws Oregon, 679; 1 Hilton, 156; 2 Stark, 
5015 16 Johns, 281; 5 Wend., 204; Hill & Denio, 36; 9 Barb., 309; 1 Par- 
sons on Contracts, 305-312, and Wait’s Law and Practice, 669. 
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Mo ARTHUR, J. 

Commercial communication with infants has been pro» 
ductive of much litigation, and hence we find abundant 
authority to guide us to a correct conclusion in the case 
now in hand. 


The evidence shows that after the expiration of the con- 


` tract between the plaintiff and the defendant, the plain- 


tiff allowed the defendant’s minor son, Arthur, to board 
and lodge at his hotel for a period of twelve weeks, not- 
withstanding the defendant informed him that he would 
not be responsible for said son’s board and lodging, and 
the plaintiff, assuming the legal liability of the defendant 
therefor, seeks to recover reasonable compensation for the 
entertainment furnished. 

In general, a father is not liable on a contract made by 
his minor child, even for necessaries furnished, unless an 
actual authority is proved or the circumstances be sufi- 
cient to imply one. (Varney vs. Young, 11 Vermont, 258; 
Hunt vs. Thompson, 8 Scammon, 179; Angel vs. McLel- 
lan, 16 Mass., 28; Van Valkinburgh vs. Watson, 18 Johns., 
480; Owen vs. White, 5 Porter, 485; Gordon vs. Potter, 
17 Vermont, 350; Raymond vs, Loyl, 10 Barbour, 483.) 

Actual authority is not claimed, but it is urged that the 
circumstances of the case raise the implication of the de- 
fendant’s liability for the necessaries furnished. 

The most favorable construction for the plaintiff that 
can be put upon the testimony flatly negatives any such 
implication. 

From all the facts in the case, we are of opinion that 
after the expiration of the coutract between the plaintiff 
and defendant and after the notification of the defendant 
that he would not be responsible for the further entertain- 
ment of his son, it was the duty of the plaintiff to have 
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closed his doors to the son, unless indeed he relied upon 
the son’s capacity and intention to compensate him. Un- 
der some circumstances a disregard of this duty has been 
deemed good ground for an action of damages against the 
inn-keeper for harboring'the infant. (Everett vs. Sherfey, 
1 Iowa, Clark, 356, 364; 2 Hilliard on Torts, 520.) 


In the case in hand the father was under no obligation 
to remove the son, as he would have been had the son 
been a lunatic, a helpless invalid, or an infant of tender 
years and placed at the hotel by the father’s authority or 
under circumstances sufficient to imply his authority. In- 
stead ot being a lunatic, a helpless invalid or an infant of 
tender years it seems that the son, Arthur, was at the time 
a youth bordering upon the verge of manhood and in per- 
fect health, so as to be able to support himself by his own 
industry. This fact affords additional reason why the de- 
fendant should not be held hable for his maintenance. As 
the general instructions of the Court below were based 
upon conclusions at variance with our views as just indi- 
cated, they were therefore, erroneous. 


The refusal to give the jury several special instructions 
requested by the appellant’s counsel, upon the ground that 
they were presented too late under a rule of Court, is 
charged as error. It appears that a rule has been formally 
adopted by the Circuit Court of the State of Oregon for | 
the county of Multnomah, requiring counsel in a cause 
when they desire special instructions to be given to the 
jury to plesent-the same in writing to the judge before 
the last address of counsel to the jury. The power and 
authority of the Court to make such rule is denied by 
counsel, hence the refusal to give the desired instructions 
is charged as error. Under our system all Courts have 
certain inherent powers to be exercised for the purpose of 
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methodically disposing of all cases brought before them. 
They can establish such rules in relation to the details of 
business as shall best serve this purpose, having proper 
regard for the rights of parties litigant as guaranteed and 
recognized by the Constitution and the Laws. This prin- 
ciple is recognized in 8 Binney, 417, and 2 Sergeant & 
Rawle, 253, the decisions in which cases are approvingly 
referred to in 2 Reed’s Blackstone, 489-440. We cannot 
discover that it conflicts with any provision of our Code. 


Indeed, we think it a salutary rule and one well calcula- 
ted to suppress that loose system in submitting special - 
instructions which has heretofore prevailed to a greater or 
a less degree in all the Courts of the State, to the annoy- 
auce and embarrassment of both the bar and the bench. 
The Court below, at the request of the respondent's coun- 
sel, instructed the jury that “if the father placed the 
minor in possession of the premises, the possession was 
that of the father and not of the son, the son being the 
agent of the father so far.’ The application of the prin- 
ciples of the law of agency to cases of this kind is recog- 
nized in some instances and to a limited extent in many 
English and in some American cases. (1 Parsons on Con- 
tracts, 800). In this case, however, the instruction was 
calculated to mislead the jury, for the evidence shows that 
the appellant, after the expiration of the second week, 
ealled upon the respondent and distinctly told him that he 
would not pay or be responsible for the board and lodging 
of his son at the hotel any longer. The contract between 
the respondent and appellant expired at the end of the 
second week. Up to and including that time the appel- 
lant was willing to pay for his son’s entertainment, beyond 
that time he was not, and so informed the respondent. It 
was then the duty ot the innkeeper, as already indicated, 
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to have closed hiš doors to the defendant’s son and refused 
him all further entertainment, unless he expected payment 
at the hands of the son himself. 

Judgment reversed and venire facias de novo awarded. 


B. F. BROWN, appellant, 


Vs. 


| 
| 
| 
L. FLEISCHNER, State Treasurer, respondent. | 


Legislative Committee.—The Joint Resolution No. 27, passed October 
25, 1870, does not, by its terms, direct or authorize the commission or com- 
mittee therein raised to take any action on bills that they should consider 
incorrect or doubtful, or correct in part and incorrect in part, except to in- 
vestigate the facts and report-their proceedings with the evidence to the 
Legislature. 

Judicial Power.—Such commission cannot be clothed with judicial 
power. 

Legislative Power, Delegation of.—The Legislature cannot delegate the 
power to legislate, unless it be in the specified exceptional case of creating 
municipal corporations. 

Statute, Amendment of. Appropriation Act:—Provisions in a Generat 
Appropriation Act cannot operate to transfer the power of auditing claims 
from one officer to another. Nor can the statute that provides the mode of 
auditing public accounts be revised and amended by a Joint Resolution, or 
by provisos in a General Appropriation Act. 

Fund.—Every law that imposes or authorizes a tax must create a fund,, 
unless a fund already exists, into which the tax is to be .paid. 

Idem.— When a statute provides that the State shall pay for saidi 
services, if there is no special requifement that the claim shall be paid out 
of a particular or special fund, it will be payable out of the general fund. 

Auditing Public -Accounts.—The provisions of Section 6, page 622, of 
the Compiled Laws, requiring the Secretary of State ‘‘to examine and 
determine the claims of all persons against the State, in cases where pro- 
visions for the payment thereof shall have been made by law,” limits the 
action of the Secretary to cases where the law provides or enacts that the 
claimant is entitled to be paid by the State, and not to times when pay- 
ment can be instantly made. 

Duty of the ‘Secretary of State—It is the duty of the Secretary of 
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State to audit public accounts in every case where the law has clearly pro- 


vided that the claimant shall be paid by the State; and if the claim is 
allowed, to draw his warrant for the amount found due. 


Upton, J. 

This case involves the question whether the Secretary 
of State has authority to audit public accounts at times 
when all the money which may have been appropriated 
to the payment of the particular class of accounts that 
may be presented, has been paid out upon claims of the 
same class. Some incidental questions of minor import- 
ance arise in the case, and it will avoid complication to 
refer to them before entering upon the principal and very 
important question relative to the duties of the Secretery 
of State. ; 

The incidental questions relate to the powers and duties 
of a commission or legislative committee, appointed in 
pursuance of a joint resolution passed Oct. 25, 1870, 

The Constitution uses the following language in regard 
to the Secretary of State, 5. 2, Art. 6: “He shall be, by 
virtue of his office, auditor of public accounts and shall 
perform such other duties as shall be assigned him by 
law.”’ 

By the act of 1859, (Comp. L., p. 622, S. 15, Sub. 7,) 
it is made his duty “To examine and determine all claims 
of all persons against the State in cases where provision 
for the payment thereof shall have been made by law, 
and to endorse upon the same the amount due and allowed 
thereon and from what fund the same is to be paid, and 
draw a warrant upon the treasury for the same.”’ 

There are some provisions of statute that appear at first 
glance to be an attempt to transfer the power to audit 


‘public accounts from the Secretary of State; as, for in- 


stance, that which directs the Superintendent of the Pen- 
itentiary to certify to certain accounts; but in reality they 
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amount only to this: That the certificate shall be sufficient 
evidence to authorize the Secretary to approve the ac- 
count and draw his warrant, I think these provisions 
have never been treated as having greater force, and up 
to the passage of the joint resolution above mentioned, I 
am not aware that any question has been raised against 
the power of the Secretary of State to act as Auditor of 
Public Accounts. 


Prior to the session of the Legislature of 1870, the Sec- 
retary of State had audited claims and drawn warrants 
which were unpaid at the time of the passage of the Joint 
Resolution in question, among which were the warrants in 
controversy; and it has been assumed in the course of the 
argument .that the commission appointed in pursuance of 
the Joint Resolution was clothed with power to review 
the action of the Secretary of State and to annul or ap- 
prove the warrants previously drawn by that officer, and 
the power has been claimed for the commission, to annul 
such part of each warrant as their discretion should dictate. 
Whether the Legislature could confer such power on a 
commission or committee thus appointed, is one point dis- 
cussed; another point is whether the language of the Joint 
Resolution imports an intent to confer such power. 


The Joint Resolution directs “that a committee com- 
posed ot two persons, one to be chosen by each House, be 
constituted a commission. Said commission shall have 
power to select an additional commissioner who shall be 
governed by the same rules and receive the same compen- 
sation as the other commissioners.’ The compensation is 
fixed at five dollars per day. l 


, This commission is directed to inquire into various 
specified matters. Their duties, so far as they relate to 
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any subject connected with the warrants in question, are 
declared in the following language: | 

“Tt shall be the duty of said commission, after it is or- 
ganized, to proceed at once to investigate the official con- 
duct of the State officers for the last four years in the fol- 
lowing order: 

First, Superintendant of the Penitentiary; Second, 
Treasurer; Third, Secretary of State; Fourth, Governor, 
and Fifth, Commissioners of School Lands; to examine 
the books of each department, compare all entries therein 
with the vouchers on file; to examine all original bills by 
items, comparing them with the vouchers and attest the 
same to Treasurer if correct and the Treasurer is required 
to pay the warrants so certified upon presentation.” 


That part of the resolution that treats of the general 
powers of the committee provides that, ‘said commission 
shall have power to appoint a competent clerk to issue 
subpoenas, administer oaths, compel the attendance of wit- 
nesses and to send for persons and papers. ‘hey shall 
keep a correct record of the testimony taken before them 
and report the same, properly attested, at the next session 
of the Legislative Assembly.”’ 


The leading object here contemplated is evidently a 
Committee or Commission to investigate facts and report 
for the information of the Legislature; and I am unable 
to find in the language employed, authority in the Com- 
mission, either to assume the duties of the Secretary of 
State in auditing accounts, or to render final decisions as a 
tribunal to review his action. 

It-may be a reasonable inference, from the language of 
the resolution, that it was then expected some Act would 
be passed prohibiting the Treasurer from paying the war- 
rants then outstanding, and perhaps amending the statutes 
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that relate to the duties of the Secretary of State and of 
the State Treasurer. But nothing in the resolution pur- 
ports to amend those statutes or to prohibit the Treasurer 
from paying warrants; nor does it require holders of war- 
rants to surrender or present them. If bills were found 
correct the Committee was directed to attest them; but as 
to bills that they should consider incorrect or doubtful or 
correct in part and incorrect in part, they have no author- 
ity to attest or certify or take any action except to report 
their proceedings with the evidence to the Legislature. 
I infer from this language that the object of causing bills 
which the Commission deemed correct to be “attested,” 
was to indicate those in regard to which there was in their 
opinion no necessity of reporting to the Legislature and 
no necessity for legislative action. 


- If the matter could be divested of all question as to the 
power of amending laws or making laws by joint resolu- 
tion, and ot all question as to the constitutionality ot what 
is contended for, the langauge of the resolution, of itself, 
is not sufficient to direct the Commission to undertake to 
make a final decision in regard to bills that they do not 
deem correct, or to do more in regard to them than to in- 
vestigate and report. This view corresponds with the 
whole tenor of the resolution, the general object of which 
is an investigation and information to be laid before the 
Legislature. If we add to this the consideration that the 
Legislature must be presumed to know that the statutes 
prescribing the duties of the Secretary and ‘Treasurer were 
still in force, and that they could not be amended by a 
joint resolution, the conclusion is irresistable that the Leg- 
islature never contemplated conferring power to make 
final decisions by the joint resolution alone. 


These are not the only difficulties in the way of claiming 
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. such power for the Commission. An attempt to show that 


this was something more than a Legislative Committee of 
investigation, and to show that, in addition to its duty to 


. investigate and report for the information of the Legisla- 


ture, it had power to make final decisions, whether in the 
capacity of public auditors or as a judicial board for re- 
viewing the decisions of the Secretary of State, or as a 
representative of the Legislature to determine these mat-’ 
ters by virtue of delegated legislative power, will meet 
with very serious obstacles. The following are some of 
the difficulties that stand in the way of the assumption: 


The Legislature can not delegate the power to legislate 
unless it be in the specified exceptional case of creating 
municipal corporations. Itis a maxim of the law that a 
delegate cannot delegate his powers. 

By Section 30, Article 4, of the Constitution, no Sena- 
tor or Represenative shall be appointed to any civil office 
of profit that shall have been created during his term. 


Such a Board, in making final decisions, must act 
within one of the four governmental departments; the 
legislative, executive, administrative or judicial, “and no 
pérson charged with official duties under one of these 
departments shall exercise any of the functions of another, 
except as in this Constitution expressly provided.’’ (Sec- 
tion 1, Article 8.) 

The Constitution vests the power of auditing publie 
accounts in the Secretary of State. 

Section 1, Article 7, of the Constitution, vests the 
judicial power of the State in the particular tribunals 
there specified, and such a commission cannot be clothed 


= with judicial power. 


The mode of auditing accounts was already prescribed 
by statute, and it could not be changed, except by amend- 
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ing or repealing the law. Laws cannot be amended by 
Joint Resolution, but the Act or section amended must be 
set forth at length. 


Whether the power of such Commission to decide the 
matter in question be claimed as exercised within the 
legislative, the administrative or the judicial department 
of the government, the difficulty is equally great. If it 
is conceded that the legislature may, as a legislative act, 
pass upon all claims against the State, it is certain that a 
legislative act requires a quorum of each house, and the 
power to act in a legislative capacity cannot be thus 
Jelegated. 


If the Commissioners are appointed not to legislate, but 
merely to audit claims, their acts would be within the ad- 
ministrative department; their function would be one 
which the Constitution has vested ‘in the Secretary of 
State, and they, while members of the Legislature, would 
be holding an office of profit created by the Legislature 
of which two of them are members. 


If their action is a mere review of the decisions of the 
Secretary of State with power to affirm or reverse, they 
must either act by virtue of delegated legislative author- 
ity, or their action is an attempted exercise of a part of 
the judicial power of the State. | 


It is plausibly said the Legislature has power to appoint 
committees of inquiry to act during the recess, or while 
the Legislature is not in session, and hence had a right to 
appoint this Commission and that the Commissioners were 
still members of the Legislature and consequently not àp- 
pointed to any office of profit created by the same Legis- 
lature of which two of them were members. That the 


Commission was authorized to perform certain duties which 
56 


442 DECISIONS. 


re ee re re ee aee 


it was not convenient for the Legislature to perform in 
session, and that “this kind of legislation is not new.” 


The sophistry of this statement lies in the circumstance 
that itignores the main point claimed by its author, and 
the main point which it seeks to establish; it ignores the 
question whether the Commission has power to make de- 
cisions that shall be final without being reported to and 
acted upon by the Legislature. With this point added, it 
cannot be said that.this kind of legislation is not new. It 
is claimed in the same connection and as part of the same 
argument, that this Commission exercises “powers that 
are in their nature judicial,’ and that their decision con- 
cerning the warrants is “a final judgment so far as any 
provision now exists for their redemption.” 

The bare statement of this position is sufficient to show 
that the power claimed for the Commission is something 
more than can pertain to a mere legislative Committee. 
And that, if such be their powers, they are officers filling 
an Office created by the Legislature of which two of them 
are members. 

The position that the Commissioners had power to make 
final decisions and yet held no office other than that of 
members of the Legislature; and the statement made in 
the same argument, that the constitutional limit of pay to 
members of the Legislature only applies during the time 
of the session, and that at other times members may re- 
ceive five dollars per day, seems to rest on very similar 
bases; but I have not been able to appreciate the strength 
of either position, and I must proceed upon the conviction 
that if the Commissioners were thus empowered they held 
an office other than that of members of the Legislature. 

To the point touching the ability of members to fill the 
office, if it be an office of profit, it is replied on the part 


% 
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of the respondent that even a constitutional disqualifica- 
tion of members will not render the acts of the Commis- 
sion void, and that the point is therefore immaterial. 


Whether or not the acts of the Commission would be 
void in .the case supposed, the faet that members of the 
Legislature were appointed by the authors of the resolu- 
tion is a material and a very strong circumstance against 
the inference that the framers of the resolution intended ` 
to charge the Commission with duties which members of 
the Legislature were probibited from performing; and 
such considerations are especially applicable to a case like 
this, where the power to audit claims or make final decis- 
ions is not conferred by express words, but sought to be 
raised by implication. In construing the resolution, we 
have no right to assume that its authors wére ignorant of 
the Jaw or that they intended to violate the constitution. 


It cannot be supposed that the Legislature intended ‘by 
the indefinite language employed in this resolution to di- 
rect the Commission to take all the bills from their proper 
custodian and pass them over to the custody of the State 
Treasurer, thus destroying the system of checks ¿nd bal- 
ances and the means of verifying the accounts between 
the Secretary and Treasurer. Yet the only certificate 
they were empowered to make is an attestation of the 
bills deemed correct; and the power to make that attesta- 
tion is the: only power the resolution purports to confer 
upon them, even by implication, except the power to in- 
vestigate and report to the Legislature. The Committee. 
was not empowered to draw warrants or in any manner to 
give the Treasurer official notice or information in regard 
to bills that were deemed incorrect or doubtful. 

Tt is also indicated in provisos contained in the Appro- 

priation Act passed three days later than the resolution, 
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that the Legislature did not consider the duties of the ` 
Treasurer modified or changed by the Joint Resolution; 
but the resolution derives no force or vitality from the 
provisos contained in the Appropriation Act, because the 
Constitution, Article 9, Section 7, provides that “laws 
making appropriations for the salaries of the public 
officers, and other current expenses of the State, shall con- 
tain provisions on no other subject.’’ It cannot reasonably 
be contended in the face of that direct and unequivocal 
provision, that the General Appropriation Act can operate 
to transfer the power of auditing claims from one officer to 
another; or that it can contain valid provisions in regane 
to what persons shall act as “auditor of public accounts,’ 

when that matter is already settled by the Constitution. 


Section 10 of the Appropriation Act, just mentioned, is 
as follows: “For the redemption of warrants drawn on 
the general fund, $8,500; Provided, That nothing in this 
section shall be so construed as to apply to the payment of 
said warrants until the same have been audited by the 
investigating commission; Provided said commission is 
appointed.’ And the other sections, making appropri- 
ations, are aĉcompanied by similar provisos. It is conce- 
ded, in this case, that the Appropriation Act has taken 
effect, the point controverted in relation to it being 
whether the provisos are operative, or whether they are 
surplusage. And I think it may be taken as conceded in 
the argument, that unless the commission had power to 


-decide upon the validity of these warrants, the appropri- 


ation covers them. At least that is the law, if the Act 
has become operative. It needs no argument to show 
that the statute that prescribes the mode of auditing pub- 
lic accounts cannot be revised and amended by a Joint 
Resolution, or by provisos in a General Appropriation 
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Act. The statutes defining the anus of ihe T of 
State, and of the Treasurer, have not been amended in 
any manner known to the Constitution. The effect and 
authority of the warrants remained the same after the pas- 
sage of the Joint Resolution as before, and the duties of 
the Treasurer remained the same. 


In my opinion the commission had no power to make a 
final decision upon the claims in question, and the case 
must turn wholly upon the point whether the Secretary of 
State had power to audit the accounts at the time the war- 
rants were drawn. The decision of this point depends 
upon the construction of the provision of statute first above 
quoted. f 

It is contended on behalf of the T that the 
words of that section which limit the action of the Secre- 
tary of State to “ cases where provisions for the payment 
thereof shall have been made by law,” should be con- 
strued to limit the Secretary’s action to times when there 
are unexpended appropriations; or in other words, that the 
language employed indicates an intention to limit the 
times when, or the circumstances under which, he may 
proceed, rather than the cases in which he shall audit 
public accounts. É 


In discussing this question much stress is laid on the 
provision of the same section, which requires the Secretary 
to indorse on the claim, “ from what funds the same is to 
be paid.” It is assumed that when the money specified 
in an Appropriation Act, is exhausted a fund is annihilated; 
and from this assumption it is argued that from the time 
of exhausting the appropriated money “it was impossible * 
for him [the Secretary ] to indorse on a claim the fund out 
of which it was to be paid,” it being claimed that, “when 
the appropriation was exhausted, no such fund existed, and 
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the only way inewhich a fund can be created is by an ap- 
propriation. by the Legislature.” The argument is 
founded upon an evident’ inadvertency in applying or de- 
fining the words “fund’’ and “appropriation,” by which 
the words are treated as convertible terms or their signifi- 
cation is confounded. The whole of this branch of the 
argument is based on the erroneous assumption that a 
fund can be created only by an Appropriation Act. 


The Constitution and our statutes relating to finance, 
use the word “fund” in its ordinary acceptation, and a 
brief examination will show that the word is employed to 
denote something other than an appropriation, and that 
every law that imposes or authorizes a tax must create a 
fund, unless a fund already exists, into which the taxis to 
be paid. 


Funds are frequently created by law for particular pur- 
poses, such as the payment of interest ou loans, or for the 
payment of a particular class of expenses; and a fund 
may be thus created in advance of the time when 
any of the money is appropriated by an Appropriation 
Act. = 


Sec. 2, of Art. VILL, of the Constitution created a fund 
ealled the Common School Fund. 


By Section 27, p. 901, compiled Laws as amended in 
1864, the Legislature created a fund’ consisting of five 
mills annually oa the dollar, ot the taxable property in the 
State, which is usually denominated “The General Fund.’ 
But by the Act creating this fund the Legislature did not 
make an appropriation; it simply created a fund to meet 
the current expenses of the State, and provided a mode of 
collecting the money into the State Treasury. These de- 
tails of mode could not have been provided by an Appro- 
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priation Act, for those Acts can contain provisions on no 
other subject but that of the appropriation. 

The Legislature from time to time creates special or 
particular funds, but when they are created the Treasurer 
cannot lawfully pay out any money from a special tund, 
nor can he pay out money from the General Fund until 
an Act is passed appropriating the money. 

The difference in the meaning of the two words “fund” 
and “appropriation’’ is broad and distinct both in their 
ordinary acceptation and in the manner in which they are 
employed in the Constitution and statutes of the State. 
And unquestionably a fund may exist before any of-the 
money pertaining to it is appropriated and alter an appro- 
priation is exhausted. 

By Article 9, Section 3, of the Constitution, “ every 
law imposing a tax shall state distinctly the object of the 
same, to which only it shall be applied.” | 

Every such law creates a fund or raises money for a 
fund already created. 

Section 75, page 913, of the compiled laws, provides 
that “whenever any moneys shall have been collected or 
received by any officer for any distinct and specified 
object, no portion of them shall be paid or applied to any 
other object or purpose without due authority, but [it] 
shall be kept a separate fund for such specific object.” 


From these, and similar enactments, it is clear that a 
fund must exist in every case where a tax is levied, and 
every collector. and custodian of public money is pre- 
sumed to know that such is the law, and is liable to crim- 
inal prosecution if he diverts any money from the fund to 
which it belongs, or fails to keep it in that fund. 


In many cases, statutes that provide for paying for ser-° 
vices are silent as to the fund out of which the claim is to 


be] 
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be paid. When a statute provides that the State shall 
pay an officer or other person for particular services, or on 
account of property sold to the State, if there is no‘special 
requirement that the claim shall be paid out of a particu- 
lar or special fund, it will be, I think, as a matter of 
course, payable out of the general fund created to defray 
the current expenses of the State. 

. Section 26 of the same Act that defines the duties of 
the Secretary of State, provides that when any claim is 
“required to be paid out of a particular fund, it shall be 
paid out of such fund only.’ This is a very plain indica- 
tion that a claim which is not required to be paid out of a 
particular fund is to be paid out of the general fund only. l 


The distinction between a fund and an appropriation has 
always been observed by prior Legislatures, and was not 
disregar rded by the Legislature that passed the joint reso- 
ution in question. The statutes passed by the last Legis- 


lature recognize the existence of a general fund and of ` 


special.funds in the absence of any appropriation. 

In treating of warrants drawn when there was no unex- 
pended appropriation in existence, they appropriate 
money for warrants drawn on the general fund, on the pen- 
iteutiary fund and on several other funds. They also ap- 
propriate money “out of the general fand ”’ for certain pur- 
poses. No appropriation act was ever passed appropria- 
ting money into the general fund; and if the terms “fund ”’ 
and “appropriation” are synonymous, or if the only way 
in which a fund can be created is by an appropriation, 
there has never been any money belonging to the general 
fund. It would be absurd to attempt to appropriate money 
out of the general fund if that fund is not created other- 
wise than by an appropriation act. 

Unquestionably the existence of a fund does not depend 
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upon whether or riot the money pertaining to the fund has 
or has not been appropriated, and every lawful claim is 
either payable out of some particular fund or out of the 
general fund. When the law provides that a claim shall 
be paid and the claim is presented to the Secretary to be 
audited, it becomes the duty of the Secretary, if the claim 
is allowed, to determine out of what fund it is to be paid. 
If the law requires it to be paid out of a particular fund, 
he should endorse it accordingly, and if the law requires 
it to be paid, but does not require it to be paid out of a 
particular fund, it is to be paid out of the general fund, 
and it should be so endorsed. 


The provision about endorsing warrants need not be 


further considered in construing the words, “in case where . 


provisions for the payment thereof shall have been made 
by law.” I think the most natural and obvious import of 
the werds just quoted, is what the Legislature intended by 
this enactment; and that these words import an intention 
to confine the action of the Secretary to cases where pay- 
ment has been sanctioned by law. I think the word 
“‘provisions’’ is here used, as it is generally used when 
speaking of legislation in the sense of “ enactments; 
and that the intent was to confine the Secretary to cases 
where the law provides or enacts that the claimant is en- 
titled.to be paid by the State and not to témes when pay- 
ment can be instantly made. 


Tt is said this doctrine would invest the Secretary with 


legislative “power to control the disbursements of the - 


public fands and pledge the public credit?” The auditing 
ofa public account neither controls the disbursement or 
pledges the credit or faith of the State. An account can 
not be paid simply because it is audited, and the Secretary 
can not audit an account unless the credit of the State is 
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already pledged by some provision of law previously made, 
pledging the faith of the State that the claimant shall be 
paid. The Secretary’s function is to decide whether the 
faith of the State has been so pledged: by previous legisla- 
tion and if it has been pledged, to ascertain and certify to 
what extent. The claim certified by him is not to be paid 
solely because of his certificate or warrant, nor until the 
Legislature shall in addition to such previous pledge, pass 
an Act of Appropriation in fulfillment of the pledge. If 
the Secretary commits a fraud or exceeds his jurisdiction, 
his action 1s as open to investigation before the judicial 
tribunals of the State as are those of a minor officer. He 
pledges nothing, he simply decides matters within his 
jurisdiction. It is the Constitution and the law making 
power that pledges the faith of the State. 


By Sec. 6, Art. IX., of the Constitution, “whenever the 
expenses of any fiscal year shall exceed the income, the 
Legislative Assembly shall provide for. levying a tax for 
the ensuing fiscal year sufficient, with other sources of in- 
come, to pay the deficiency. as well as the estimated 
expenses of the ensuing fiscal year.” 


From this carefully chosen language, we see that for the 
ensuing year an estimate may be relied upon; but the de- 
ficiency is to be ascertained aad not merely estimated. 
The provision must be sufficient to pay the deficiency of 
the past in addition to the amount estimated for the future. 
Using the word “estimated” in the one case and omitting 
it in the other precludes any supposition that the levy is 
to meet only a mere estimated deficiency, or an amount 
supposed to be sufficient to meet the deficiency. The 
Legislative Assembly is required ‘to provide for levying a 
tax that is sufficient for the actual and not the estimated 
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deficiency; and to do this it is evidently intended that 
they will know the amount of the deficiency. 


How is the amount to be known if he who alone is 
auditor of public accounts and who is made such by the 
Constitution, is prohibited from auditing? ; 

This Section of the Constitution answers a point raised 
by the defendant’s counsel, that until the money is to be ~ 
drawn from the Treasury there is no necessity of auditing 
claims. y 

Drawing a warrant is incident to the auditing and is 
made so by statute. The manner in which the auditor 
enters or records his decisions is by endorsing the decis- 
ion on thé claim, and if the decision is favorable he does 
what is denominated “drawing’’ a warrant; but drawing a 
warrant is not a necessary part of the auditing except as 
it is made so by statute, and the decision would be just as 
effective if recorded in some other way. Drawing a war- 
rant is not drawing money out of the Treasury nor does it 
entitle the holder to receive money out of the Treasury, 
unless all the other requisites of the law concur with this 
act. The money must be collected and payment must be 
preceded by an Act of appropriation. Drawing a warrant 
is part of the formal and convenient mode provided by 
statute for recording the auditor’s decision, but the decis- 
ion would be as effectual if the Legislature had provided 
some other mode of entering the decision. The substance 
of the transaction which, it is claimed, is prohibited, is the 
auditing of the accounts. If the Secretary is utterly pro- 
hibited from passing upon claims, it is difficult to know 
how the expenses could ever exceed the income or how a 
deficiency could ever arise. But even if we consider 
claims that are not even entitled to be audited to be “ ex- 
penses,” from which a deficiency may arise, it is certain ' 
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that a rule that would prohibit the auditor of public ac- 
counts from acting upon such claims, would deprive the 
Legislature of the only mode known to the Constitution 
of ascertaining a deficiency. 


I think too much importance is attached to the use of 
the word “provisions ’’ in this connection. An attempt is 
made to construe the sentence as if that word pointed 
particularly to obtaining or appropriating money. The 
words “provision’’ and “provided” are employed frequent- 
ly in speaking of statutory enactments of every kind and 
on every subject, and the phrase “provisions made by 
law,” when ‘used to deriote a statutory enactment, is no 
more subject to such limited meaning than the word “ en- 
actment’’ ‘or any of the phrases used to denote the pas- 
sage of a statute authorizing, permitting, directing or 
requiring some particular thing to be done. Itis not an 
unusual mode of expression to say “provisions are made 
by law’’ for the times of holding Courts, for compelling 
the attendance of witnesses, for taxing costs, for changing’ 
the place of trial, for paying jurors, for the payment and 


satisfaction of judgment, when the collection, appropria- 


tion, obtaining or providing money is not alluded to by 
the statute or by the speaker, and when the only allusion 
to the subject of money is a provision as to the amount 
payable or the party entitled. 


Another reason why the word “ provisions” as used in 
this section ought not to be construed to point to the ap- 
propriation of money is, that the State is as well provided 
with money before the passage of the Appropriation Act 
as after. Such Act does not place a dollar in the treasury, 
it is merely the Treasurer’s letter of authority for paying 


“out money which is provided or obtained by virtue of 


some other law. 
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Section 26 of the Act under consideration assumes that - 
the Secretary shall draw warrants in cases where money 
is not actually provided, in the strict sense of that word, 
and it directs that in such cases the Treasurer shall en- 
dorse the warrant “not paid for want of funds.” 

What claims, then, are “in cases where provisions for 
the payment thereof shall have been made by law?’ Pro- 
visions are made by law for paying a salary to District ’ 
Attorneys, and no provision is made by law for paying a 
salary to a Sheriff. If money is placed in the general 
fund or a salary fund, and a certain amount thereof is by 
an Appropriation Act appropriated to the payment of sal- 
aries of officers for the current year, the necessary money 
is provided; but when the money is provided and appro- 
priated, if both a District Attorney and a Sheriff should 
present claims for salaries, it would still be the Secretary’s 
duty, notwithstanding the appropriation, to ascertain ' 
whether provisions had been made by law for paying the 
respective claims. He would find one to be a case “where 
provisions for the payment thereof’? had been made by 
law, a law having provided what party. was entitled and 
the amount to be paid. In the other case, no such pro- 
visions would be found. 

A fund may be created, money may be collected and ° 
kept in the fund and an appropriation may be made from 
the money; but still the question will remain in each case 
that comes before the Secretary of State, whether the 
claim is made in a case where provisions have been made 
by law for the payment thereof. Collecting and appro- 
priating money will not alone serve to bring any claim 
within the “cases where provisions for the payment there- 
of” have been made. Aside from, and in addition to, 


raising or providing money, some other provisions made 
by law must be found, or the Secretary has no right to 
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allow the accounts; and I think it is obvious from the lan- 
guage employed, that the latter are the provisions referred 
to, and required by the Statute in question. 


It is a matter of grave doubt whether the Constitution 
would permit legislation such as it is claimed resulted 
from this section. 

The Constitution provides that certain officers, the 
Governor, for an instance, shall receive a specified salary 
annually. That “the Legislative Assembly shall provide 
for raising revenue sufficient to defray the expenses of the 
State for each fiscal year,’’ and that the Secretary of State 
“shall be, by virtue of his office, auditor of public 
accounts.” Here are provisions made by the fundamen- 
tal law for the payment, annually, to that particular officer, 
a specified sum. To attempt to deprive the Secretary of 
State of the power to audit the claim, would seem much 
like an attempt to set aside the requirements of the Con- 
stitution. It cannot be said that such a claim is not in a 
case where provision is made by law for its payment. 

If it is contended that the Legislature, in enacting the 
section under consideration, relative to the Secretary’s 
duties, used the language above quoted, not to interpose a 
barrier against allowing claims in cases where there was 
no law directing that the party should be paid, or specify- 
ing the services for which payment should be made, but 
sought to remedy the evil of a possible failure to make 
appropriations for the current expenses, by depriving the 
Secretary of State of the power to audit public accounts, 
it would seem to be doing evil that good may ensue, and 
to be violating the fundamental law in order to preserve 
the State. This, it seems to me, would be assuming that 
one department of the government would or might violate 
the Constitution, and that the Legislature attempted to 
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remedy the evil” by compelling another department to 
violate it. When a definite and ascertained amount is 
due to a certain person, and the Constitution provides 

that the money shall be raised and the amount shall be 
| paid within a specified time, I cannot conceive that it is a 
case where provisions for its payment are not made by © 
law; nor can I conceive what power the Legislature has, 
under the Constitution, to prohibit the Secretary of State 
from auditing the account. 


A Statute must feteive a construction consistent with 
its constitutionality, if its language will admit of such a - 
construction. It seems to me clear that the construction 
contended for would conflict with the requirements of fhe 
Constitution, and I am fully convinced that it does not 
comport with the most obvious meaning, nor with the most 
reasonable construction of the language employed by the 
Legislature in defining the duties of the Secretary of State. 


I am therefore compelled to dissent from so much of 
what I understand to be. the opinion of a majority of the 
Court, as holds that the Secrerary can audit public ac- 
counts only when there is an unexpended appropriation ` 
applicable to the payment of the particular .claim pre- 
sented. And Iam of opinion that it is the duty of the 
Secretary of State to audit public accounts in every case 
where the law has clearly provided that the claimant shall 
be paid by the State; and, if the claim is allowed, to draw 
his warrant for the amount due. 


I think the warrants mentioned in the petition for man- 
damus were legally drawn, that the Legislature has passed 
no Act prohibiting the Treasurer from paying them, and 
that they are payable out of any money that may have 
been appropriated for the payment of the classes of ex- 
penses to which they respectively belong. 
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JOHN NEWSOM, appellant, 
vs. 


J. W. GREEN WOOD, respondent. 
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* APPEAL FROM MARION COUNTY. 


A statute repealing or in anywise modifying the remedy of a party by 
action or suit, should not be construed to affect actions or suits brought 
before the repeal or modification. 

In order to warrant a Conrt of Equity in decreeing the reformation of a 
written instrument, the testimony must be clear and satisfactory. 

This was an action of ejectment, in which Newsom was plaintiff, and 
Greenwood defendant. Plaintiff filed his complaint in the Circuit Court of 
the State of Oregon, for the county of Marion, claiming a certain parcel 
of land in what is known as the Wesley Shannon Donation Claim, and 
aiso the sum of $175 00, as damages. The answer denies the ownership of 
plaintiff, and alleges that on March 9, 1865, the defendant purchased of one 
William Helm the south-half of the prairie, and south-half of the timber 
land on said donation claim. That, by mistake, the deed from Helm to 
defendant was drawn for the south-half generally. That on the 25th of 
March, 1865, the plaintiff, with full knowledge of the facts concerning the 
defendant’s purchase, purchased from said Helm: the remaining portion of 
said claim, viz: The north-half of the prairie, and the north-half of the 
tim ber. That, by mistake, the deed from Helm to the plaintiff was drawn 
for the north-half generally, (which includes the parcel-in dispute.) That 
on December 15, 1866, defendant took possession of the land by him pur- 
chased. That when the plaintiff took possession of the land by him pur- 
chased he recognized the division in accordance with their respective pur- 
chases, as alleged by the defendant. This answer developing an equitable 
defence, the cause was transferred ‘to the equity side of the Court. To the 
defendant’s answer plaintiff replied, denying mistake in deed, and other 
material allegations. The Court below, after trial, found the equities to be 
with the defendant, and decreed accordingly. 

LAWSON, SULLIVAN anc THOMPSON, for the appellant, rely 
upon the following points: 

ist. The Court had no jurisdiction to try this cause after the repeal of 
Sec. 93 of the Code as amended in 1866; the proceedings being inchoate at 
the time of the repeal and there being no saving clause as to suits or actions 
pending. 

2d. That the proofs are not sufficient to warrant the Court in correcting 
a mistake in a deed. 
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On the first point, counsel cited 1 Kent, 526 and note; 1 Hill, 324; 36 
Barb., 447; 5 Blackf., 195; 2 U.S. Dig., 593; Smith’s Com., 877; 1 Wm, 
Black. R.,°451; Sedgwick, 121; 23 Cal., 522; 2 Estee’s Pl., 277. And on 
the second point, Willard’s Eq., 70; Story’s Eq., 152-164; 42 Barb., 455; 
2 Johns’ Ch., 585-630; 11 Paige, 658; 33 N. Y. 676; 19 Cal., 660; 29 Barb., 
595; 26 Wend., 268; and 2 Ogn., 26-290. 


WILLIAMS and WILLIS, for respondent, argued that the Circuit 
Court pursued the proper course in transferrin g the cause. (Smith’s Com., 
880; 23 Wendell, 481-2). And as to defendant’s right to reform mistake, 
cited Story’s Eq., 157 and note 2, also 159; Willard’s Eq., 73-75; 2 Ogn., 
288; 10 N. Y., 3822-3-4. 


Mc ARTHUR, J. 

Two questions are presented in this case: The one 
touching the jurisdiction of the Circuit Court; the other 
touching the sufficiency of the testimony. After issue 
joined and while this cause was pending in the Court be- 
low, the amendment to section 93 of the Code, which 
amendment was couched in the following language: “A 
material allegation in a pleading is one essential to 
the claim or defence, and which could not be stricken from | 
the pleadings without leaving it insufficient. When the 
facts stated in the pleadings present a case cognizable in a 
Court of law, the case shall proceed as an action at law. 
But if the facts stated, either by the plaintif or defendant 
show a case requiring the interposition of a Court of Equity, 
the case shall proceed as a suit in equity, (vide Laws of 
Oregon, 1866, p. 12), was further amended so as to read 
as follows: -< 

“ Section 98. A material allegation in a pleading is one 
essential to a claim or defence, and which could not be 
stricken: from the pleading without leaving it insufficient 
as to such claim or defence,’ (vide Laws of Oregon, 
1870, p. 29.) n3 

This case was commenced on the law side of the Court, 
and, the answer developing an equitable defence it was 
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transferred to the equity side and then tried, the transfer 
being ordered and the judgment rendered after the repeal 
of that part of section 93 which established such rule of 
practice. Wherefore it is contended by counsel that the 
Court had no jurisdiction to transfer or try the cause for that 
the proceedings were inchoate at the time of such repeal 
and there was no saving clause as to the causes pending. 


As a general rule it is true that the effect of a repealing 
statute is to obliterate the statute repealed as completely 
as if it had never been passed, and that it must be consid- 
ered as a law that never existed, except for the purpose of 
those actions or suits which were commenced, prosecuted 
and conclud@l while it was an existing law. Such was the 
language of Tindal, Lord Ch. J.in Key vs. Goodwin, (4 
Moore & Payne, 3841, 851), and such is thé recognized 
rule in this country. But there is a class of cases forming 
exceptions to this general rule. In Hitchcock vs. Way (6 
Adolphus & Ellis), a case similar in principle to the one 
now under consideration, Denman, Lord Ch. J. in deliver- 
ing the opinion of the Court said: We are of opinion that 
the law as it existed when the action was commenced, 
must decide the rights of the parties to the suit, unless the 
Legislature express a clear intention to vary the relations 
of litigant parties to each other. Upon the same principle 
was decided the case of Butler vs. Palmer (1 Hill, 825) in 
which it was very emphatically declared that positive en- 
actments are not to be construed as interferring with pre- 
viously existing contracts, rights of action, or suits, unless 
the intent thus to interfere be expressed ın the enactment. 
Extending this principle it was held in Bedford vs. Shill- 
ing, (4 Serg. & Rawle, 401), that a statute in anyway 
modifying the remedy of a party by action, shall never be. 
so construed as to effect actions brought before the statute 


DECISIONS. l 459 


Also in' Bates vs. ‘Stearns, (23 Wendell, 482), it was de- 
cided that a statute should never be so construed as to 
effect even pending remedies, unless it either expressly 
declare such to be its object, or their remains no pros- 
pective remedy upon which it can operate. We recognize 
and shall follow the principle governing in the exceptional 
cases, as well because it is sanctioned by approved prece- 
dents, as because it is calculated to prevent the evils 
which would result from the too rigid application of the 
general rule. Applying it, therefore, to the question of 
practice presented we conclude that the Court below very 
properly transferred this cause from the law to the equity 
side, and that it had jurisdiction-to try the same after the 
repeal of the section of the Code above referred to. 


We now proceed to the second question presented. 
Since the amendment of Sec. 533 of the Code, (vide Laws 
of Oregon, 1870, p 34), appeals from decrees are to be tried 
de novo, by this Court upon the transcript and the evidence 
accompanying it. All the testimony is therefore before 
us; and the respondent’s counsel claim that the conclusions 
of fact to be drawn therefrom, warranted the Court below 
in decreeing the correction of the deed and the division 
of the parcel of land described as ‘the Wesley Shannon 
Donation Claim in accordance with the terms of an alleged 
contract of purchase which is assumed to be fully proven. 
Appellant’s counsel, however, urge that the proofs are not 
sufficient to warrant the Court in concluding: that there 
was a mistake im the deed and proceeding to correct the 
same. 


A brief inquiry into the laws relating to the quality and 
character of the testimony necessary to warrant a Court 
of Equity in decreeing the correction of a mistake in a 


deed will not be amiss. In Shively vs. Welch, (2 Oregon, 
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290), Kelsay J., in delivering the opinion of the Court, 
said: “To entitle a party to the decree of a Court of 
Equity reforming a written instrament as is incumbent 
upon him to establish the error or mistake alleged by 
proof so satisfactory in its nature as to preclude all ques- 
tion.” 

The language used by the learned judge is far too 
strong. To hold that proof in these, or in any cases, shall 


- be so satisfactory as to preclude all question, would defeat 


the object of the law, for it seldom lies within the range 
of human possibility to furnish that quality of proof. 
The rule which should govern in this class of cases is laid 
down in Willard’s Equity Jurisprudence, page 75, where 
it is held “ that to show a mistake in a written instrument, 
the evidence must be clear and satisfactory, so as to estab- 
lish the mistake to the entire satisfaction of the Court.”’ 
And this is identical with that expressed by both Fou- 
blanque and Story, and has received the approval of the 
highest judicial tribunals of the United States, and of 
England. 

The testimony before us does not fill the measure of 
the rule just stated, much less that laid down in Shively 
vs. Welch, and is not of that clear and satisfactory nature 
requisite to warrant us in reforming a written instru- 
ment. 

The judgment of the Circuit Court must, therefore, be 
reversed, and judgment of this Court entered in con- 
formity with this opinion. 
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WILLIAM CHAMBERS 
vs. 


MARY ANN CHAMBERS, 
ELIZABETH MAURY, and her husband, 
R. F. MAURY. 


APPEAL FROM JACKSON COUNTY, 


The restrictions upon the decent of lands granted under Sećtion 4 of the 
Act of Congress relating to public lands in Oregon, approved September 
27, 1850—commionly called the Donation Act—do not apply to lands 
granted under Section 5 of the same Act. 


Lands granted under Section 5 of said Act descend in accordanee with 
the provisions of the Statute of Descents, and of the common law. 


This suit was commenced in the Circuit Court for Jackson county, at its 
November term, 1870, to have the rights of the parties to Donation Land 
Claim 66 declared, and for assignment of dower and partition. The eom- 
plaint alleges: That in the year 1852, Aaron Chambeis, the father of the 
plaintiff, and Waity Ann Chambers, his wife, took up Donation Land 
Claim No. 66, in Jackson county, Oregon, and made proof of residence and 
cultivation, as required by the Donation Act of 1850, and the amendments 
thereto; that said donation claim was divided by the Register and Receiver 
at Roseburg, and the north-half assigned to Waity Ann Chambers, and 
the south-half to Aaron Chambers; that on duly’ 20, 1859, Waity Ann 
Chambers, her surviving husband, and her son, (by a former husband,) 
John W. Manning, her only heirs at law; that on August 19. 1865, a pat- 
ent for said donation claim issued to said Aaronand Waity Ann Chambers; 
that on September 13, 1869, said Aaron Chambers died intestate, seized . 
and possessed of the south half of said donation claim, and the undivided 
half of the north half of said claim, and also seized in fee of the fractional 
S. W. % of sec. 10, and fractional W. 1% of sec. 15, Township 37 S., R. 2 
W., and leaving the plaintiff, William Chambers, and defendant, Elizabeth 
Maury, his only children and heirs at law, and defendant, Mary Ann 
Chambers, his surviving widow; that after the death of Waity Ann Cham- 
bers, the defendant Mary Ann Chambers purchased the interest of John 
W. Manning in said donation claim, and by virtue of said purchase now 
claims the whole of the north half of said claim; that plaintiff is advised 
and believes.that said Mary Ann Chambers is only entitled to one-half of 
the north half of the said donation claim and to dower in the remaindey of 
said land, and therefore prays that the rights of the several parties be de~ 
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clared and set apart, and that the dower of Mary Ann Chambers be set 
apart and assigned to her. 

The answer of Mary Ann Chambers admits that Aaron Chambers and 
Waity Ann, his wife, took up said donation clainy in 1852, under the fifth 
section of the Donation Act of 1850, and resided on said claim four consec- 
utive years, and that the north half was assigned to Waity Ann Chambers 
as her half of said claim; that said Waity Ann Chambers died July 20, 
1859, but denies that Aaron Chambers was her heir at law; that Aaron 
Chambers died September 18, 1869 in possession of said claim, but avers 
that his possession of the north half thereof was by right of courtesy and 
not as owner. It avers that the said Waity Ann was the owner in her own 
right of the north half of said claim at the date of her death, on July 20, 
1829, by virtue of four years’ residence and cultivation, under the fifth sec- 
tion of the Donation Act (dated September 27, 1850), and was entitled 
toa patent from the United States for the same, and that afterwards 
the patent issued, bearing date August 19, 1865, and granted to said 
Waity Ann Chambers and her heirs, the north half of said claim; 
that John W. Manning was, at the time of her death, her only 
lineal descendant and sole heir at law, and as such inherited the said 
north half of said donation claim; that on August 12, 1869, by deed duly 
executed, he conveyed all his interest in said claim to defendant, Mary Ann 
Chambers, for the sum of $2,000; that she is justly entitled to said north 
half of said claim and to dower in the remainder thereof, for which she 
prays. 

To this answer plaintiff interposed a demurrer, for the following reasons: 

“1. The answer does not state facts sufficient to constitute any defense 
to this suit. 

“2. It admits the land was acquired by residence, cultivation, notice 
and proof, according to the Act of Congress of September 27, 1850, and 
that the grant did not issue until after the death of the second wife of Aaron 
Chambers. / 

“3. The Donation Act gives the land in case of the death of either 
claimant before patent issues, to the survivor and children or heirs of the 
deceased, in equal proportions.”’ , 

The Court overruled the demurrer and dismissed the suit, and from this 
judgment plaintif, William Chambers, and defendants, Elizabeth Maury 
and R. F. Maury, appeal. 


B. F. DOWELL and E. B. WATSON, for appellants, claim: 

That under the Donation Act, upon the death of Waity Ann Chambers, 
her right in the donation claim descended to Aaron Chambers, her hus- 
band, and J. W. Manning, her son (by a former husband), in equal pro- 
portions. 


C. W. KAHLER and J. F. WATSON, for respondent, claim: 
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That it descended to J.-W. Manning, alone, under the statute of descents 
and common law. 


MCcARTHUR, J. - r 

The only question pressed upon the attention’ of this 
Court was that in relation to the descent ot the north half 
of the donation land claim described in the pleadings. 
The other question in relation to the partition and assign- 
ment of dower raised by the demurrer to the answer was 


not argued. It was admitted that John W. Manning was ' 


the only lineal descendant of Waity Ann Chambers, and 
that she was the owner of the land described in the grant, 
and that she obtained it under and by virtue of section 5 
of the Donation Act, as the “Act of Congress, relating to 
public lands in Oregon,” approved Sept. 27, 1850, is com- 
monly designated. Appellant’s counsel urge that the re- 
strictions placed upon the descent of lands acquired under 
and by virtue .of section 4, which provides, among other 
things, that “when either shall have died before patent 
issues, the survivor and children, or heiis of the deceased, 
shall be entitled to the share or interest of the deceased, 
in equal proportions,” apply with equal force to lands ac- 
quired under and by virtue of section 5 of said Act. 


Ít will be noticed that the grants made in Sections 4 
and 5 of the Act are separate and distinct grants of differ- 
ent quantities of land to different classes and descriptions 
of persons. Also that the provision in Section 4 changes 
the rule of descents from that of the common law and 
that of our Statute, and that the conditions precedent to a 
grant under Section 5-are in many respects different from 
those to a grant under Section 4. Though embraced in 
the same Act the two sections are entirely independent of 
each other so far as the restrictions upon descent are con- 
cerned. The provision in Section 4 in relation to descents 
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being in derogation of the common law should be strictly 
construed. It should not be extended in its operation over 
any property not expressly included in its terms. The 
woids “and in all cases when such married persons have 
complied with the provisions of this Act so as to entitle 
them to the grant as above provided,’’ which almost im- 
mediately precede the words “when either shall have 
died before patent issues, the survivor and children or 
heirs of the deceased shall be entitled to the share or in- 
terest of the deceased in equal proportions,” clearly limit 
the restrictions upon the descent to the lands granted to 
settlers who have complied with the requirements as 
above provided, and they do not extend to the lands 
granted to settlers who comply with the requirements 
specified in subsequent sections. The language of that 
part of Section 4 restricting the descent is clear and in 
our opinion applies exclusively to lands granted under that 
section. Waity Ann Chambers held the north half of the 
Donation Claim under section 5, and, as there are no res- 
trictions placed upon the descent of lands acquired by 
virtue of said section, it follows that the provisions of the 
Statute of descents and of the common law apply. In 
accordance therewith it descended upon her death to John 
W. Manning, her only lineal descendant, charged with the 
courtesy of Aaron Chambers, her husband, since deceased. 
Manning for a valuable consideration sold and conveyed it 
to Mary Ann Chambers in whom the title now rests. 

It follows from the above that in overruling the demur- 
rer and dismissing the suit the Uourt below did not err. 
Decree affirmed. 
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THOMAS CROSS, appellant, ] 


US. 


ELIAS CHICHESTER, respondent. J 


A decision of a Circuit Court, finally determining the amount of costs 
taxable in a case, is reviewable in the Supreme Court on appeal. 

If the undertaking on appeal is not filed within ten days after service of 
the notice of appeal, it is too late, and the cause will be dismissed unless 
leave be obtained to perfect the appeal. 


It is too late to apply for leave to perfect the appeal after the motion to 
dismiss is brought on for hearing. 

Affidavits to be read in support of the cross-motion should be filed before 
the motion is brought on for hearing. 

In taxing costs the practice requires a cost-bill or statement of disburse- 
ments, which must state the items separately, specifying the amount of 
each item and for what the expense is incurred, and it must be verified. 

Such verification is sufficient, if the party deposes that the items of the 
bill or statement are correct as the deponent verily believes, and that the 
liability has been necessarily incurred. 

The written objection to the bill need not be on oath, but it must point 
vut in what respect the claim presented is wrong or unfounded. 


MALLORY and SHAW for the appellant. 
ELLSWORTH and WALTON for the respondent» 


Urton, J. 

This appeal is from a judgment of the Circtit Court, 
affirming a taxation of costs by the Clerk. 

Before a hearing on the merits of the cause, the follow- 
ing questions of practice arose and were determined, on a 
motion to dismiss the appeal. The motion presented these 
grounds: . 

First. The appeal is from a decision affecting only the 
taxation of costs. 

Second. The undertaking was filed eleven days after 
the service of the notice of appeal. 

Pending the ar gument of the motion to dismiss the 
appeal, oe for the appellant preposed that, if the 
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Court deemed it necessary, he would file an affidavit and 
ask leave to perfect the appeal nune pro tune. ` 

Upon the motion the Court announced its decision as 
follows: 

By the Constitution it is provided that “the Supreme 
Court shall have jurisdiction only to revise the final decis- 
4ons of the Circuit Courts.’ We hold that a decision of 
a Circuit Court finally determining the amount of costs 
taxable in a case is within this provision and is reviewable 
in this Court. 

On the second ground of the motion, the Court is of 
opinion that the undertaking was filed too late, it not being 
filed “within ten days after service of the notice of ap- 
peal;’’ and that the motion must be granted unless leave 
be given to perfect the appeal. 


The appellant’s counsel, in the course of their argument 
on this motion, expressed a willingness to file & new un- 
dertaking and to apply for leave to perfect the appeal by 
that method if the Court thought a new undertaking nec- 
essary. We do not deem it a correct practice to entertain 
such a proposition made after the motion to dismiss is 
brought on for argument. The application for that pur- 
pose ought to have been made in the form of a cross mo- 
tion, and if any affidavits were relied upon in support of 
the application, they should have been filed before the 
motion to dismiss was brought on for hearing, so that the 
whole matter would be presented for consideration. If 
the respondent insists on the second oe the motion to 
dismiss will be granted. 

The respondent, upon the undertaking being filed nunc 
pro tunc, waived the second ground of his motion to dis- 
miss and the case was submitted on its merits. 


It appears from the transcript that the defendant filed 
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with the Clerk, under Sec. 546 of the practice Act, a state- 
nent of his disbursements, the items of which were for 
witness’ fees, in,which he specified the name of each wit- 
ness and the amount of the disbursement, setting out each 
item in the following form: 

ou , days, — miles, $ —,”’ 
giving the name of the witness, the number of days, the 
number of miles, and the amount claimed for each wit- 
ness. The statement was verified. 

The appellant filed the following objections: 

“ Ist—It does not appear from said bill of disbursements 
or the affidavit thereto, that the persons therein named as 
witnesses actually and necessarily traveled the number of 
miles charged therein, or that they all or any of them ac- 
tually attended the Court the number of days charged, as. 
witnesses only.”’ 


f 


“2d—iIt does not appear from said bill of disburse- 
ments that the defendant has paid, or is liable to pay to 
the persons named as winesses, the amount therein charged. 

“ 3d—It does not appear from said bill of disbursements 
that the said witnesses, or any of them, were material for 
the defence of this action; that they or either of them 
were sworn and examined in the trial.’ 


The respondent filed an amended verification to the bill 
of disbursements, whereupon the Clerk made an order al- 
lowing the bill, and the Circuit Court affirmed the order. 


The only points it is necessary to consider in reviewing 
the decision of the Circuit Court, are whether the original 
statement of disbursements filed by the respondent, and 
its verification were in compliance with Section 546 of the 
of the Practice Act in the first instance, and whether the 
objections filed by the appellant “state the particulars of 
such objections’? within the meaning of that section, as 
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construed in the cases of (Crawford vs. Abraham, 2 Ore- 
gon, 163, and Wilson vs. City of Salem, term of 1870); so 
as to make it obligatory on the respondent to file an 
“amended verified statement.’ 

We think the original statement sufficient in the first 
instance. That is, itis such that if not objected to, it 
would have justified the Clerk in taxing the costs therein 
mentioned. | 

Where a disbursement is made to a witness, or incurred 
by calling him into court and thus becoming liable to pay 
him, a statement of that disbursement is sufficiently ex- 
plicit if it gives the name of the witness, the number of 
days he has attended the court, the number of miles he 
has traveled and the amount of money he has become 
entitled to receive. And its verification is “as specific 
and formal as the verification to a pleading’ and is sufti- 
cient, if the party deposes that the items of the bill or 
statement are correct as the deponent verily believes, and 
that the liability has been necessarily. incurred. 


Butswe are of opinion that the objections filed by the 
appellant do not comply with the requirements of the 
practice, as established in the cases above cited. 


When we compare the objections filed by the appellant 
in this case with those suggested by Judge Wilson in Wil- 
son vs. City of Salem, we find a marked difference. The 
latter specifies the particulars ot the objection, the lan- 
guage of the latter is as follows: “OC. D. did not attend 
asa witness only, but was a juror.’ The language of the 
objection in this case is, “it does not appear from said bill 
-of disbursements or the affidavit thereto, that the persons 
therein named as witnesses * * * * * actually 
attended Court the number of days charged, as witnesses 
-only.’’ The one presents an issuable fact in regard to the 
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disbursement, and renders it necessary that the adverse 
party admit the truth by his silence, or deny the allegation 
by his oath. ‘The other alleges no fact, but merely raises 
an issue of law as to the sufficiency of the original cost 


bill. T 


If any one of these witnesses did not travel the number 
of miles charged the objection should have named the 


witness, and should have stated that he did not travel as 


alleged. Ifthe witness came on other business and did 
not travel or attend Court as a witness, the objection should 
state the fact. Such specification would point out at once 
what additional fact ought to be set out by aflidavit, and 
would oblige the party claiming costs to file what has been 
called an “amended verification ’’ or “an amended verified 
statement.” In other words, an aflidavit containing ma- 


terial facts, which are not shown in the original statement, 


and which meet and traverse or avoid the particular mat- 
ter specified in the objection, so as to put the Court in 
possession of all the material “facts necessary to show the 
justness of the claim.”’ 


The appellant has objected to the sufficiency of the bill 
filed, but not to any item or claim, according to the mean- 
ing and intent of the rule as laid down in the cases above 
cited. In those cases it was held that, “if this is not 
done, the objection may be passed without notice and all 
items not objected to are supposed to be admitted.” 


The objections filed by the appellant seem to have been 
drawn up under the impression that, for the purpose of 
taxing costs, the papers to be filed must’ set out the facts 
which show the party to be entitled to recover as fully as 
a complaint sets out the facts that constitute a cause of 
action. Such is not the construction of the statute intend- 
ed to be expressed in the opinions above cited. It is true 


d 


“& 


470 DECISIONS. 


Judge Wilson says: “Each item should be briefly but 
particularly set forth, just as in a complaint each cause of 
action must be specifically set forth and must of itself 
show a right to recover.” ‘This I understand to assert that 
each item must be stated separately so as to be distin- 
guishable from all others, as each cause of action must be 
stated separately in a complaint. 

But as these papers do not necessarily constitute a judg- 
ment roll or make up a record of what was the subject of 
the litigation as do the pleadings, there is not, in taxing 
costs, a necessity for the same kind of statement in all par- 
ticulars that there would be in a complaint filed in an 
action to recover the same money that is here claimed. 


In passing upon the cases above cited, the Court 
endeavored to fix upon a convenient mode of practice. 
The intention of the Court was not to assimilate this pro- 
ceeding to the trial of a cause, but, on the contrary, to 
make the business of taxing costs as simple as is com- 
patible with correctness and certainty. To this end the 


‘Court provided by rule that no affidavit should be filed, 


except by the party claiming the costs or disbursements. 
The practice which the Court has endeavored to estab- 
lish requires, in the first place, simply a cost bill or state- 
ment of disbursements, which must state the items 
separately, specifying the amount of each item, and for 
what it is incurred, and must be verified. 

If any part of it is objected to, the objection need not 
be pn oath, but it must point out particularly in what 
respect the claim presented is wrong or unfounded. 


As to any particular fact thus pointed out, the party 
who claims the item must state, on his oath, such 
additional tacts, not stated in the original bill, as to pre- 
sent the truth in regard to the particular point specified 
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in the objection, so ‘that the clerk, or the Court, 
by inspecting the original bill or statement, and the 
additional aftidavit, sometimes call the “amended veritied 
statement,’’ can be informed of the truth of the matter 
pointed out in the objection. This is our understanding 
of the practice established by the cases above ‘cited. 

We think the objections filed in this case are too 
general, and that they do not point out any particular 
respect in which the claim is unfounded, and that no 


additional verification was rendered necessary. 
The judgment of the Circuit Court should be affirmed. 


N. G. PITZER, appellant, 


VS. 


) 
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| 
W. J. RUSSEL, respondent. J 


A judgment creditor cannot claim a strict right to sue upon his judgment 
as often as he may choose without showing any necessity for such course. 

Neither the common law nor the practice in the various States nor any- 
thing inherent in the subject, gives to a judgment creditor an absolute 
right of action on a domestic judgment, unless such action is necessary in 
order to enable the plaintiff to have the full benefit of his judgment. 

Where a judgment creditor had neglected for more than one year to file 
a transcript of his judgment with the County Clerk and had thereby lost 
his power to levy on real estate, and the complaint contained no explana- 
tion of the delay: held not to be error to decide that the complaint did 
not lay a foundation for an action upon the judgment. 

This action was brought in the County Court of Benton County by the 
appellant, upon a judgment obtained by him before a Justice of the Peace 
in Grant County in this State. The complaint states that the defendant was 
indebted to the plaintiff on the 22d of October, 1868, in the sum of $154 80, 
for which he gave his promissory note; and it sets out the proceedings in 
the former action in which, on the 4th of April, 1866, the plaintiff obtained 
judgment upon the promissory note for want of answer, and it avers “that 
the same judgment is in full force, having never been paid or reversed,” 
and that the defendant is now a resident of the county of Benton, owns no 
personal property but does own real estate in Benton County. 
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The defendant demurred, assigning as cause: ‘*1st—Thatit appears from 
the complaint that the Court has no jurisdiction of the subject of the action. 
2d—The complaint does not state facts sufficient to constitute a cause of 
action.’? | 

The County Court sustained the demurrer; the plaintiff having appealed 
to the Circuit Court, the judgment of the County Court was affirmed and 
the plaintiff now appeals to this Court. 

F. A. CHENOWETH for the appellant. 

A judgment was at common law a good cause of action. (1 Chitty’s Pl. 
pp. 109, 110, 111; Code of Oregon, pp. 141-3-5; 20 John, 842; 9 Cow.326; 
3 Blk. Com. 159, 420.) 

The Code has not abolished common law causes of action. (9 Barb. 268; 
5 John. 175; 13 ib. 322; 15 ib. 220; 6 How. Pr. 229; 19 Barb. 560; 27 ib. 
310; 7 Abbott’s Pr. 129.) 

Tt has always been regarded in all the States a just foundation for an ac- 
tion. (17 Wend. 329; 1 Hill 645; 5 ib. 408; 29 Barb. 295.) 

Without this action the plaintiff has no remedy. (Statute of Oregon, p. 
3938, Sec. 50.) 


JOHN BURNETT for the respondent. 

The Code provides the manner of enforcing domestic judgments. (Code, 
pp. 208, 209, 206 and 216; see Murch vs. Moore, 2 Ogn. 290; M’Elmoyle vs. 
Cohen, 13 Pet. 312.) 


As to the manner of enforcing a judgment obtained in a Justice Court, 
see Code, pages 368 and 598, Secs. 50, 51 and 60. 

Since the disuse of real actions, debt upon judgments has been discontin- 
- ued as vexatious and oppressive. (Bl. Com. pp. 118 and 159). 

A practice of the common law not adopted by the Courts of this State 
will not be recognized. (Commonwealth vs. Roby, 12 Pick. 513.) 


Upton, J. 

The matters diseussed on the argument may be resolved 
into these questions: | 

Hirst—Does an action lie, as a matter of course, upon a 
judgment rendered in this State as soon as the judgment 
is rendered? 

Second—Do the particular circumstances disclosed by 
the transcript in the case justify the plaintiff in suing upon 
the judgment? 

The respondent claims that the statutory mode of ap- 
plying for leave to issue execution, and the provisions in 
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relation to filing transçripts and docketing judgments are 
intended as a substitute for all other proceedings in the 
nature of scire facias and for all actions upon domestic 
judgments. 

. The appellant claims that a judgment creditor has a 
common law right to sue upon his judgment as soon as it 
is rendered. l 

It is expressly stated in two of the New York cases, 
cited bythe appellant, that it is a common law right to sue 
upon a judgment as soon as the judgment is recovered. . 
(Hale vs. Angel, 20 John. 342; Smith vs. Mumford, 9 
Cow., 26.) 

The appellant also claims asa general rule that creating 
a new remedy for the redress of a private injury does not 
by implication abolish or take away any existing right of 
action; and this must be admitted to be the general rule. 

If the language used in pronouncing upon the two cases 
above cited is to be taken without any qualification and 
received as sound law, and if it is-.to be deemed expres- 
sive of what is sometimes denominated American com- 
mon law, that is the, general rule of action now in force in 
this country except where it is modified by statute, the 
appellant’s conclusion seems a logical and necessary de- 
duction. What is claimed by the appellant amounts to 
this: - That although the Legislature may have intended 
to provide a statutory mode of enforcing judgment sufti- 
cient to meet every contingency that may arise, yet the 
Legislature has not interdicted the eommon law right of 
action if such right existed. It therefore becomes neces- 
sary to determine whether the appellant really has the 
common law right which he ¢laims, and whether the lan- 
guage of those cases correctly declares the common law. 


The reports of those cases are not very full, but they 
60 | 
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indicate that counsel did not at all,.in either case, discuss 
the question whether at common law the action lies as a 
matter of course as soon as the judgment is rendered; and 
it is impossible to determine from the reports of those 
eases how much consideration was given by the Court to 
the point, whether at common law the bare existence of 
the unsatished judgment was a sufficient ground for an 
action, or to say whether debt upon the judgment was 
there sustained as a matter of course upon grounds or 
reasons that still exist. 

An examination of later decisions in that State and of 
the rulings in other States, leads to the belief that the 
Court would not have held, upon full investigation, that a 
plaintiff could maintain debt upon a judgment in a case 
where he could have the full eftect and benefit of his 
judgment without such action. 


It is true that from very ancient times the action of 
debt on judgment has been recognized as proper, but like 
every other proceeding at common law, the action was 


- based upon some sufficient reason arising out of the nature 


or necessities of the case. If it would bea proper con- 
struction of the language used in the cases of Hale vs. 
Angel aud Smith vs. Mumford, to treat those cases as 
holding that the common law sustained the action without 
any other reason or necessity and solely to enable the 
creditor to coerce or intimidate the debtor by threatening 
him with accumulation of costs, it is belleved that that 
position is not sustained by any other case to which our 
attention has been called. 

The cases of Ames vs. Hoy, 12 Cal. 11, and Stuart vs. 
Lander, 16 Cal. 874, each declare that the action would 
lie at common law and that it is maintainable even though: 
an execution might issue to enforce the judgment. Each. 
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of these opinions contains language capable of construc- 


tion quite as favorable to the appellant as that of the case _ 


above cited. But in the first case the report shows that 
the record book containing the judgment had been des- 
troyed by fire, and in the second case that “the time in 
which an execution could be issued had expired, and 
that there-was no means of enforcing the judgment ex- 


cept by action.” 


If the records in the two cases first above mentioned 
could be inspected, it is possible similar reasons might be 
disclosed, and if so the cases would be classified with those 
where the action is grounded upon special reasons arising 
out of the necessity of the case, and would not support 
the applicant’s first position. i 


In most of the subsequent cases arising in the State of 
New York in which the subject of suing upon judgment 
is discussed, either the discussion relates to foreign judg- 
ments, or the disputed right involves the construction of a 
statute, or the right to sue is based on a ground of some 
necessity, or of some substantial advantage to the creditor. 
After an examination of many cases from the same State, 
we do not find the idea reiterated that at, common law an 
action would he where no necessity ‘exists, if in fact it 
ought to be considered as aftirmed in these cases. On the 
contrary, in most of ‘the subsequent cases cited from the 
State of New York, the proceeding is either based upon 
a statute, or some special reason appears why the plaintiff 
cannot otherwise have the full effect of his judgment. In 
some cases, the plaintiff being an executor, is compelled 
by statute to sue in order to have the benefit of the former 
judgment; in others, the new complaint is in the nature of 
a creditor’s bill; in others, it was necessary to try some 
_ issue in regard to the validity of the original judgment. 


| 
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(Cameron vs. Fowler, 5 Hill, 306; Burwell vs. Jackson, 
5 Beld., 585; Dobson vs. Pearce, 2 Kern, 156.) 

This class of actions had frequently been the subject of 
legislation in that State prior to 1851; at which time it 
was provided by statute that leave should be obtained 
from the Court before bringing an action upon a judg- 
ment between the same parties. In regard to that pro- 
vision, Justice Roosevelt remarked in Burrough vs. Hull, 
“it was enacted ‘to prevent the evil of accumulating 
costs by piling judgment upon judgment.’”’ And headds: 
“the ordinary and, in ninety-nine cases out of a hundred, 
the proper mode of collecting a debt which is already in 
judgment is by issuing an execution.”’ 


When, however, circumstances have occurred since the 
judgment was ordered, such, for example, as a discharge 
in bankruptcy, or a release by act of the creditor, or a 
constructive payment, about the truth or effect of which 
circumstances a dispute exists, a formal action to try the 
newly arisen issues would not only be proper, but some 
proceeding of the kind may be necessary. 


For such reasons, actions upon judgments continue to be 
brought; and there is no doubt they have been permitted, 
from the earliest times of which we have knowledge, for 
other equally valid reasons. Our statutory proceedings in 
the nature of scire ‘facias, (Code, p. 216, 8. 292,) are pro- 
ceedings in the nature of an action, which afford means of 
disposing of many, if not all such newly arisen issues; 
and these proceedings have the advantage over an ordi- 
nary action of retaining the entire record in the same 
Court, and of preventing unnecessary cost and inconven- 
1ence to the defendants. Whether they are intended as a 
substitute for all other actions upon a domestic judgment, 
as is claimed by the respondent, it is not necessary now to 
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attempt to decide. On the subject of the common law 
right to the action of debt on judgment, an opinion of 
Chief Baron Comyn is mentioned in Clark vs. Goodwin, 
(14 Mass., 228,) in which the Chief Baron places the 
right to bring debt upon judgment; on ground that at 
common law the plaintiff had no other mode of recover- 
ing interest on his judgment. He states that final process 
did not authorize the collection of interest accruing after 
the rendition of the judgment; and it seems to have been 
his opinion that the right at common law to sue upon a 
judgment depended upon the necessity of the case, and on 
the circumstances, that full redress could not be obtained 
without resorting to the action. 


It is argued that, at common law, the plaintiff was Hot 
required to set forth in his complaint any such special 
grounds, and hence it is inferred that none need exist. 
But since the Court takes notice of the Jaw governing its 
own process, the matters mentioned by the Chief Baron 
are such as need not be set forth in the pleading. 


In South Carolina the action being permitted upon a 
Judgment where the original cause of action did not bear 
interest, it was said: “At common law no interest can be 
collected upon an execution under‘a judgment, but inter- 
est is recoverable in an action of debt on judgment.” 
(Pinckney vs. Singleton, 2 Hill, S. Car., 348; Harrington 
vs. Glen, 1 Hill, 8. Car., 79.) It would seem from these 
cases, as well as from the opinion of Baron Comyn, above 
referred to, that the common law permitted the suing 
over a judgment whenever that was necessary to afford 
the plaintiff! a means of having the full effect of his 
judgment, and not otherwise. 


If the common law permitted debt upon judgment solely 
to enable the plaintiff to obtain interest upon his judg- 
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ment, that reason for the practice would be inapplicable 
in a State where every judgment bears interest collectable 
by execution, and where interest can be obtained equally 
well without an action. It is a part of the common law 
that where the reason of the rule fails, the rule fails 
with it. ” Í 

It was held in Connecticut that “an action of debt on a 
judgment will not lie unless it appears that the plaintiff 
cannot otherwise have the effect of his jadgment.”” (Wells 
vs. Dexter, 1 Roote, 253). And in Alabama it is a good 
defence to such action to show that execution is still avail- 
able on the former judgment. (White vs. Hadnot, 1 
Port., 419). 

A similar opinion was expressed in Lee vs. Giles, (1 
Bailey, 449). 

The Court is of opinion that the plaintiff cannot claim 
a strict right to sue his judgment as often as he may 
choose without showing any necessity for such course. 
And if in coming to this conclusion it is necessary to dis- 
regard the positions stated in the cases of Hale vs. Angel, 
and Smith vs. Mumford, I should feel ‘less hesitation in 
doing so for the raason already expressed in regard to 
those cases, and because of the peculiar position the ques- 
tion has occupied in that State as compared with other 
States. We conclude trom all the authorities presented 
that neither the common law nor the practice in the vari- 
ous States of the Republic, nor anything inherent in the 
subject, based on sound reason, gives to a judgment cred- 
itor an absolute right of action on a domestic judgment 
unless such action is necessary in order to enable the plain- 
tiff to have the full benefit of his judgment. 


In considering the peculiar circumstances of this case 
as applicable to the second question, it must be observed 
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that by the statute (Code, p. 593, S. 50), the plaintiff had 
one year in which he might file a transcript with the 
Clerk and thus make the judgment a lien upon real estate, 
which time expired without such filing before this action 
was commenced. And by Sec. 60, of the same Act, the 
plaintiff still has the right to file a transcript with a Jus- 
tice of the Peace of any other county, which filing will 
authorize the Justice to issue execution and to enforce the 
judgment by levy upon personal property. It seems to be 
understood, however, that any execution that can now 
issue, whether from the Court where the judgment was 
rendered or from one in which a transcript shall be filed, 
will only authorize a sale of personal property. 


It therefore may be a positive advantage and even a 
necessity to the plaintiff to have this action. Possibly 
the plaintiff may never be able otherwise to have the full 
benefit of his judgment because the defendant may remain 
destitute of personal property. Had the plaintiff shown 
a sufficient reason for not filing his transcript with the 
County Clerk, I confess Iam unable to see how he could 
be denied this action. And I come to the decision of this 
branch of the case with hesitation and with the impres- 
sion that if the case had been submitted to me at nisi 
prius, as it was to the County Judge of Benton county, as 
a new and undecided question in this State and one that 


perhaps was under the circumstances, sub modo, addressed - 


to the discretion of the Court, I am no way confident that 
I should have- held it incumbent on the plaintiff to set 
forth facts in excuse of his want of diligence, or to justify 
his failure to file a transcript within the year. But there 
are many reasons in favor of the view that seems to have 
been taken by the County Judge. The case disclosed a 
want of diligence on the part of the plaintiff from which 
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had resulted whatever of disability he now seeks to avoid, 
and the facts stated do not show him entirely without 
remedy nor present any excuse for the delay. 

The County Judge violated no rule or precedent estab- 
lished in this State in ruling that the facts set forth in the 
complaint did not lay a foundation for an action upon the 
judgment, and I am not prepared to say that the County 
Court committed an error, or to hold that the Circuit 
Court erred in sustaining the ruling. 

It is the opinion of this Court that the judgment of the 
Circuit Court should be affirmed. 
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STATE OF OREGON, respondent, 
VS, ! ; 


N. R. PACKARD, appellant. | 


Where the statute makes it a criminal offence ‘ wilfully and knowingly 
~ to charge, take or receive any fee or compensation, other than that authot- 
ized or permitted by law, for any official service or duty performed ” by an 
officer, the indictment should show for what service or duty the charge was 
made or the money taken. : 


The defendant was indicted undef Section 620 of the Criminal Code, 
which provides: ‘If any officer of this State, or of any county, town, or 
other municipal or public corporation therein, * * * * shal wilfully 
and knowingly charge, take or receive any fee or compensation, other than 
I that authorized or permitted by law, for any official service or duty per- 
formed by such officer, * * = * such officer, upon conviction thereof, 
shall be punished by imprisonment in the penitentiary not less than six 
months nor more than one year, or by fine not less than fifty nor more than 
five hundred dollars, or by dismissal from office with or without either or 
any of such punishments.” 

The offence is set forth in the indictment in the following language: 

Said Newton R. Packard, in the county of Wasco, aforesaid, on the 4th 
day of January, A. D. 1870, being then and there an officer of said ‘Wasco 
county, State of Oregon, to-wit: the County Clerk of said county, duly 
elected and qualified to act as such, there and then acting as such clerk; and 
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the said Newton R. Packard having then and there received the sum of 
four thousand two hundred and seventy and eighty-one one-hundredths dol- 
lars, as his full and lawful fees and compensation for official services, 
rendered by the said Newton R. Packard as such clerk, for said Wasco 
county, prior thereto. The said Newton R. Packard did, then and there, 
wilfully, knowingly and feloniously, charge the said county of Wasco, for 
said official services perforined by him as such officer, a compensation other 
than that authorized by law, to wit: The said Newton R. Packard did, 
then and there, charge said Wasco county, and have the same allowed him 
by the County Court of said county, the sum of eight hundred and fifty- 
four and seventeen one-hundreths dollars, as an additional compensation for 
said service, rendered by said Newton R. Packard as such clerk, for said 
county, prior thereto, and for which the full compensation of four thousand 
two hundred and seventy and eighty-one one-hundredths dollars had been 
made by said county.” 


Upon the plea of not guilty, the defendant was convicted, and before sen- 
tence he filed a motion in arrest of judgment, alleging that the facts stated 
in the indictment do not constitute a crime. The motion was overruled, 
and the defendant, having excepted to the ruling, was sentenced to pay a 
fine of $500 00. He appeals to this Court, alleging the following grounds 
of errer: 

1. Insufficiency of the evidence. © 

2. That the indictment does not state facts sufficient to constitute a 
crime. i 

3. The verdict does not conform to the instructions of the Court. 

4. Irregularity of the proceedings. 

On the trial the State offered a record of the County Court, in the follow- 
ing words: ‘‘ That be Packard be allowed the difference between county 
warrants sold at eighty cents, on $4,270 81 received by him as County 
Clerk, the sum of $854 17.” The defendant objected, but the record was 
read in evidence, and the‘defendant excepted to the ruling. 


©. HUMASON, HILL, THAYER & WILLIAMS, for the appellant. 


It does not appear but that the compensation might be lawfully allowed 
by the County Court. (Code, p. 739, Sec. 16 and p. 740, Sec. 22.) 

See presumptions. (Code, p. 337, Sec. 766, Sub. 1, 15, 17, 34.) 

The indictment is insufficient. (1 Whart., Amr. Cr. L., Sec. 285; 
Whart. Prec, Indt., Sec. 909, note M; 1 Pick., 171; 15 Mass., 525; 10 id., 
211; Texas Dig., 280.) 

It was error to overrule defendant’s objection to the record of the County 
Court. 


S. ELLSWORTH for the respondent. 


The indictment follows the statute in dpsissimis verbis, and nothing could 
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have been added to the language that would not have been mere evidence. 
(Ist Ogn. 266; 2 Whart. Amr. Cr. L. Secs. 2514, 2516.) 

The verdict is sufficient. (Crim. Code, Secs. 159, 929, 930; Whart. Amr. 
Cr. L. Sec. 3048.) 

Irregularity must be presented by affidavit. (Code, Secs. 235-6.) 


Upton, J. 


The case turns upon the sufficiency of the indictment. 
It is insisted on the part of the State that the offence is 
described in the language of the statute, and Wharton's 
Amr. Cr. L. Sec. 864 is cited to show that that mode ot 
charging the acts that constitute the crime is sufficient. 
That author says: ‘“Itis a well settled general rule that 


in an indictment for an offence created by statute it is suf- . 


ficient to describe the offence in the words of the statute;’’ 
and the position is undoubtedly correct as a general rule. 
The question whether the offence is described in the words 
of the statute, includes the question whether the acts con- 
stituting the crime are stated with “the circumstances that 
are necessary to constitute a complete crime.’ (Code, 
Secs. 69 and 72.) 

An indictment cannot be said to describe the offence in 
thé words of the statute, or in any words, unless it charges 
the acts which constitute the offence; and when an act is 
not criminal unless done under particular circumstances 
referred to in the statute, the indictment does not follow 
the statute or describe the offence in the words of the 
statute unless it is direct and certain as to those particular 
circumstances mentioned in the statute. 

In this case it is an essential matter that the money wil- 
fully and knowingly charged, taken or received, be 
charged, taken or received for some “official service or 
duty performed by such officer,’’ and that the fee or com- 
pensation be “other than that authorized or permitted by 
law” for-that service. One of the particular circumstances 


a 
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mentioned 1n the statute as necessary to make such charg- 
‘ag, taking or receiving money criminal, is, that it must 
be taken for an official service or duty. Another, is, that 
the money is other or more than is authorized or permitted 
' by law for the official service or duty. To state that the 
defendant took money for official services, embraces the 
statement of a conclusion; and to state that the amount of 
money mentioned is more than is permitted by law for 
services without stating what the services were, is a state- 
ment of another conclusion. An issuable fact which is 
essential to be known in order to determine the correct- 
ness of either of these conclusions is, what’ were the ser- 
vices for which the money was charged, taken or re- 
ceived. 

If the defendant wrongfully, wilfully, knowingly, and 
even fraudulently and corruptly, charged and received 
money from the county, it is not a violation of this partie- 
ular section of the statute unless he charged or received: 
it for an official service or duty. It is therefore necessary 
to show in the indictment what service or duty it was 
charged or received for, that the conclusion may be lawfully 
drawn whether or not it was for some official service or 
duty and whether or not it was excessive. 

If the indictment states what the service or duty is for: 
which the money was charged, the Court can take judicial: 
notice of the law making that an official service or duty, 
and if the amount of compensation 1s fixed by law, the 
Court can take judicial notice what fee or compensation: 
is authorized or permitted by law for that particular ser- 
vice. Butif the service or duty is not designated in the 
indictment, there is not such a statement of “the acts con- - 
stituting the crime” as will enable the Court to determine 
whether or not the money was charged or received for 
an official service or duty, or whether or not the the fee 
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or compensation charged and received was “other than 
that authorized or permitted by law.’ 

_ These are conclusions to be drawn from facts stated in 
the indictment, or in other words, from a statement of the 
acts constituting the offence. 


The distinction becomes obvious in instances like the 
following: If a statute defines a crime by the words 
“assault another with intent to commit a felony,” it would 
not be deemed safe to use in the indictment only 
those words, but the pleader would give the name of 
the person assaulted and state what crime the defendant 
intended to commit. If the statute used the words “as- 
sault with intent to kill,” the pleader would not omit the 
name of the person assaulted, nor fail to show against 
whom the intent was formed, although he could in one 
sense follow the language of the statute without giving 
the name of any person. 


If a statute defines a crime by the words, “assault with 
a dangerous weapon,’ it would be unsafe to make the 
charge in those words only, but the usual course is to add 
the name of the weapon, as with an axe, gun or sword; 
or if the assault be made with an instrument which the © 
law does not adjudge to be a dangerous weapon, as a cane, 
to add after charging that the assault was made with a 
cane, the averment that the cane was a ‘dangerous 
weapon. 

If the statute punishes the stealing of “any valuable 
thing, the personal property of another,’’ the pleader will 
designate the thing stolen, allege the value and name the 
owner, that the Court may be put in possession of facts 
upon which to predicate the conclusion that a valuable 
thing, the property of another, has been stolen. 

Upon the same principle it was necessary, in this case, 


DECISIONS. | 485 
ae 
that the indictment should state what service was eharged 
for the defendant. 


It is necessary for the pleader to designate the service 
that it may be determined whether it was an official ser- 
vice. And in order that it may be determined what fee 


or compensation was authorized or permitted by law for 
such service. 


The plea of not guilty a in issue every material alle- 
gation of fact, and it is necessary that every material fact 
should be so pleaded that issue can thus be taken upon it. 
Jf the indictment states that the defendant performed cer- 
tain services, not named, which were official services; 
that he charged a compensation therefor, other than that 
authorized or permitted by law, these allegations are not 
issuable facts, upon which the Court can predicate a judg- 
ment. 


Upon a less strict theory of pleading, the indictment is 
bad. The pleader evidently intended to charge, in sub- 
stance, that for all his official services, rendered during a 
certain term or period, the defendant was entitled to 1e- 
ceive $4; 210 81, and no more. That he did receive from 
the county that sum therefor, and that he afterward 
charged and received from the county an additional sum 
of $854 17 for the same services. If this general mode 
of charging a crime could be sanctioned by the law, the 
indictment would still exhibit this defect, that it is not 
directly stated in the indictment that the sum of $4,270 81 
is the only fee or compensation authorized and permitted 
by law for the services referred to. The indictment states 
that the defendant received that sum “as his lawful fees 
and compensation,” and at the close of the stating part it 
says that for those services “the full compensation of 
$4,270 81 had been made him by the said county.” 


486 DECISIONS. 


But this is not that directness and certainty of statement 
as to what compensation was permitted by law, required 
by sections 69 and 72 of the Criminal Code. Nor is this 
mode of stating the acts constituting the crime sanctioned 
by any approved written or criminal law, to our knowl- 
edge. The indictment not only fails to state what the 
services were, but it does not directly state that $4,270 81 
is all the compensation or the only compensation therefor 
authorized or permitted by law. 

The defendant’s counsel has referred to certain duties of 
the County Clerk for which the compensation is left to 
the discretion of the County Court, but that subject is not 
shown to be pertinent to the case made by the evidence. 

The transcript does not bring the merits of the case 
before this Court, and what evidence is noted in the ex- 
ceptions indicates an attempt to show that the defendant 
obtained from the county additional compensation or pay- 
:ment because county warrants which he had received were 
not par. However reprehensible such conduct may be 
when proven against a county officer, it is a matter with 
which this Court has nothing to do in passing upon the 
questions presented by the transcript. The point already 
discussed is decisive of the case as presented here, and the 
judgment should be reversed. 


STATE OF OREGON, respondent, ) 
| 

vs. 
E. L. PERHAM, appellant. J 


An indictment under Section 620 of the Criminal Code, charging the de- 
fendant with receiving $250 “for the payment of the amount of salary due” 
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should state the length of time the salary was unpaid, or otherwise designate 
the service or duty charged for. 

The defendant was indicted under section 620 of the Criminal Code, and 
being convicted, was adjudged to pay a fine of $400. He appeals from the 
judgment ot the Circuit Court. 

The only ground of error assigned is that the facts stated in the indict- 
ment do not constitute a crime. 

The charging part of the indictment is as follows: 

“ Said Perham, in the county aforesaid, on the fifth day of J anuary, A. 
D., 1870, being then and there an officer of Wasco county, Oregon, to wit: 
the County Judge of said county, duly elected and qualified as such, and 
then and there acting as such Judge, did then and there wilfully, know- 
ingly and feloniously-receive a compensation other than that authorized by 
law for an official duty performed by said officer, to wit: the said Perham 
did then and there receive an order from the County Clerk of said county, 
on the Treasurer of said county for the sum of fifty dollars; and also at the 
same time and place, an additional order from said Clerk for the sum of 
two hundred dollars, both of said orders to be paid out of the funds belong- 
ing to said county, and both of said orders being then and there issued in 
favor of said Perham for the payment of the amount of the salary due said 
Perham as such Judge up to the first day of January, A. D., 1870, when 
there was due to said Perham as such Judge the sum of two hundred dol- 
lars at said time and place.” 


Upton, J. ` 

This case is very sımilar to that of The State vs. Pack- 
ard, decided at the present term. The defendant 1s 
indicted under section 620 of the Criminal Code, and the 
indictment does not describe the services or duty for 
which the compensation was received in such manner as 


to enable the Court to conclude from the facts stated . 


whether or not the compensation received was “ other 
than that authorized or permitted by law.” The compen- 
sation is alleged to have been for salary, but the indict- 
ment does not state for what period of time the salary was 
unpaid. i 

It is also questioned whether under the facts assumed in 
the argument, the warrant for $50 is not void and conse- 
guently no payment within the meaning of the statute. 

The judgment should be reversed. 
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The latter question is not necessarily involved, inasmuch 
as the indictment must be held insufficient, for reasons 
expressed in the case of The State vs. Packard. 


L. A. SEELY, appellant, D 
VS. 


DANIEL SEBASTIAN, respondent, | 


APPEAL FROM CLACKAMAS COUNTY. 


The return of service of notice of appeal being imperfect may be amen- 
ded so as to conform to the facts. 


An order enlarging the time within which the statement of facts is re- 
quired to be made and served must be made within the time prescribed by 
law for the performance of these requirements. l 


Respondent’s attorney filed a motion to dismiss this appeal for the reason ` 
that there had been no proper and sufficient service of the notice of appeal. 
Pending the argument upon said motion, appellant’s.attorney asked and ob- 
tained leave of Court to file a cross-motion requesting permission to amend 
the return on said notice so as to conform to certain facts presented. Res- 
pondent’s attorney also filed a motion to strike from the files the statement 
of facts accompanying the record for the reason that the same was not 
served within the time prescribed by law. 

J. H. STINSON, Esq., for appellant. 

BENTON KILLIN, Esq., for respondent. 


McArtuour, J. 

It was ruled in Dolph vs. Nickum, (2 Ogn., 202,) that 
this Court could and would, in the furtherance of justice, 
allow the return of service of notice of appeal to be amended 
so as to conform to the facts. In this case the return is, 
to some extent, imperfect; but it appears that it can be 
amended so as to meet the fullest requirements of the 
law, and at the same time conform strictly to the facts. 
From an examination of the record we are satisfied that 
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by denying the motion we would hinder rather than 
further justice, and as no sufficient reasons are urged to 
warrant a departure from the rule in the case cited, we 
will allow the motion. The return may be amended. 
Allowing this amendment necessarily disposes of the 
respondent’s motion to dismiss, therefore we proceed to 
the consideration of the motion to strike from the files 
the statement of facts. The record discloses that the 
decree in the Court below was entered on Thursday, 
March 30, 1870; also, that on May 10, 1870, the Judge 
made an order enlarging the time for making, filing and 
serving the statement of facts until May 20, 1870; and, 
also, that service thereof was made May 19,1870. Sec- 
tion 526, page 280 of the Code, as amended in 1866, (see 
Laws of Oregon, 1868, page 159,) declares that when a 
party “wishes a statement of the case to be amended to 
the record of the judgment, decree or order, he shall, 
within twenty days after the entry of such judgment or 
order, prepare.such statement,’ and he “shall serve a 
copy thereof-upon the adverse party.’ In this case it 
appears that after the expiration of the twenty days, 
within which the statement of facts is required to be made 
and served, an order was granted enlarging the time for 
making and serving the same, such order falling within 
the scope and meaning of that part of the Section of the 
Code above cited, which provides that “the several 
periods of time above limited may be enlarged, upon 
good cause shown, by the Judge before whom the cause 
was tried.’’ Inasmuch as the time prescribed by statute 
had expired before the enlarging order was made, it is 
insisted that the said order was ipso facto void, and that 
the statement of facts accompanying the transcript should 
be ‘considered a nullity and stricken from the files, A 
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similar provision, to the one cited, exists in the laws of 
California, (see Section 840, Civil Practice Act,) and the 
Supreme Court of that State, in the case of Leach vs. 
Allen, (2 Cal., 95,) upon a point similar to the one pre- 
sented in this case, said: “Ifthe appellant allow the 
twenty days to expire after taking the appeal without 
framing a case, he waives his right to have the case 
stated, and a subsequent order of the Court, made without 
notice to the respondent, allowing further time to make 
up the statement, is a nullity.” In the case under consid- 
eration no notiee of the application for an order enlarging 
the time was served. Under the practice in this State it 
is questionable whether such notice would have had any 
legal force whatever, although upon this point we do not 
pass. Bryan vs. Monroe, (28 Cal., 288,) is an analogous 
case, 4nd the same conclusion is substantially reached, as 
in the case above. In Lindley vs. Wallis, (2 Ogn., 204,) 
it was held by this Court “that the application for exten- 
sion of time for completing and filing.the transcript must 
be made within the time prescribed for the performance 
of these requirements.’ ‘The analogy between that case 
and the one now before the Court is perfect, and by a 
parity of reasoning, the only conclusion that can be 
logically reached is that the order enlarging the time 
within which the Jaw requires the statement to be made 
and served must be made within the time prescribed for 
the performance of said acts, that is to say, before the 
twenty days have expired. It follows, therefore, that the 
motion to strike the statement of facts from the files 
should prevail. It is so ordered. 
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JANE ROBERTS, respondént, D) 
| 


v3. > : 


| 
FENDEL SUTHERLIN, appellant. J 


APPEAL FROM DOUGLAS COUNTY. 


1. A mortgagee who obtains possession of mortgaged premises with the 
assent of the mortgagor, after default of the latter, mey retain such poses- 
sion until payment of the mortgage debt. 

2. Such possession is a good defence against an action of ejectment 
brought by the mortgagor so long as the mortgage debt remains unpaid. 
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3. The allegation, in complaint, that the mortgage in question ‘thas 
been duly assigned. and transferred to this defendant,” isa sufficient al- 
legation of assignment. 


Otherwise, however, where it appears that there is a note or other contract 
of indebtedness, independent of the mortgage. In the latter case the mort- 
gage is the incident of the debt, and the transfer of the latter carries with it 
the former. 

This is an action of ejectment brought in the usual form by plaintiff to 
recover the possession of certain premises described in complaint, the title 
to which she claims in fee. 

The defendant for answer ‘“‘denies thatthe said plaintiff is entitled to 
the possession of the premises described in said complaint, or that said 
plaintiff is the owner of said premisee in fee or otherwise, beyond this: 
That said plaintiff is the owner of the equity of redemption thereof, as 
mortgagor. And this defendant denies that he wrongfully withholds the 
possession of said premises from said plaintiff. . 

“And this defendant, for a further defence to said action, avers that he 
is the owner of said premises in fee, subject to a right of redemption by 
said plaintiff, by virtue of a defeasance clause in a certain deed or mortgage 
executed by plaintiff and one Jesse Roberts, jointly, to one J. F. Sutherlin, 
on the 4th day of February, 1860, to secure payment of a certain sum of i 
money, which mortgage has been duly assigned and transferred to this de- ae 
fendant and upon which said- mortgage there is now due and payable about 
the sum of four thousand dollars. 

“ That this defendant entered into the possession of said premises with ee on 
the full assent of the said plaintiff, and has the full right to the possession 
thereof until the payment by the said plaintiff of the said money so due 2 
ard payable upon said mortgage, and which said mortgage is in full force 
and virtue”? ` g 
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The foregoing is substantially defendant’s answer in full to complaint; to 
the sufficiency of which plaintiff demurs for the reasons: 
“‘ That the same does not set forth sufficient facts to constitute a defence, 


HE in this: 

t > 

| “That there is not a sufficient denial that the plaintiff is the owner of 
3 said premises. : 


‘ That the mortgage therein set forth is not such a conveyance as to 
eutitle the owner thereof to have the possession of said premises without a 
foreclosure and sale according to law.” 

Š The Court below sustained this demurrer, and the defendant declining to 
further plead, judgment was on motion entered against him for the poses- 
session of said premises. Which ruling, in sustaining plaintiff ’s demurrer, 
defendant assigns as error, and appeals to this Court. 

y MOSHER and THAYER, for appellant, insist, < 

z That the facts set forth in the answer constitute a complete defence to the 
action. 

It has always been the law, that in the absence of any statutory provision 
tothe contrary, a mortgagee could maintain ejectment against the mortgagor 
apon default in the payment of the mortgage debt. (Adams on ejectment, 
105; 10 Wall., U. S. R., 530.) 

Since the case of Jackson vs. Willard, (4 John. 41) in 1809, the Courts of 
the State of New York have, as a general rule, held that a mortgage was a 
mere security for a debt; and at the same time have held that a mortgagee, 
after default, was entitled to the possession of the mortgaged premises until 
the payment of the debt—(4 Kent, 174.) Before'the Revised Statutes, he 
could maintain ejectment for the possession, and after that remedy was taken 
; away, he could retain possession, if he could in any way acquire it until the 
debt was paid. (See Pell vs. Ulmar, 18 N. Y., 142, and cases there cited; 

also 42 Mo., 138; 44 Ill., 80; Woods vs. Helderbrand, 46 Mo., 284, reported 

in 2 American R., 515; 4 Minn., 499; 14 Texas, 142.) 
= The deduction from this is that the right of the mortgagee to recover or 
| retain the possession of the mortgaged premises does not depend upon the 
question as to whether the mortgage passes title to the freehold; but in the 
language of Judge Comstock in Kortwright vs. Cady, (21 N. Y., 364,) 
The mortgagee’s right to bring ejectment, or being in possession, to defend 
himself against an ejectment by the mortgagor, is but a right to recover or 
retain the possession of the pledge for the purpose of paying the debt. 
Such a right is but the incident of the debt, and has no relation to a title 
or estate in the lands.’ 

Judge Field in Dutton vs. Warschane, (21 Cal., 625,) holds substantially 
the same. He says: “Although a mortgage in this State, of itself confers 
no right of possession, yet when possession is taken by the mortgagee, after 
condition broken, by consent of the mortgagor, it will be presumed in the 
absence of clear proof to the contrary, to be with the understanding that 
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the mortgagee is to receive the rents and profits and apply them to the pay- 
ment of the debt secured.” ` 

We submit that the right of the mortgagee to retain possession under the 
circumstances mentioned, arises out of the peculiar relation created by the 2 
mortgage between the parties with respect to the mortgaged premises. That , 
if the mortgagee is lawfully in possession after condition broken, he will | 
not be turned out until his debt is paid. (2 Black. U. S. R. 579 and cases ie 
there cited.) l l è 

W. R. WILLIS and WATSON and LANE for respondents, claim: 

That the mortgagor in this State is the legal owner of the mortgaged 
premises and is entitled to the possession of the same. (9 Cal. 865; 18 Cal. ! 
482; 2 Washburn on Real Property, 550; 26 Ga. 197, 200~7.) l 

In this State the mortgagee has no interest in the mortgaged premises, 
further than as a security for his debt, he is not entitled to the possession of 
the same, and must foreclose his mortgage and sell the premises before he 
can take possession of the same. (Statutes of Oregon, p. 228, Sec. 328; 
Anderson vs. Baxter, Session Laws, 1870, p. 265; 17 Cal. 589; 22 Cal. 255 
and 266.) ; 

Our Statutes require the defendant in ejectment to plead his estate or in- 
terest in his answer with the same certainty as is required in the complaint. 
(Code, p. 226, Sec. 316; Deady’s C. C. R. p. 104; 30 Gal. 685, 687.) , 


Bonnam, J. 

The principal question presented in this case is, what 
is the legal effect of an entry made upon mortgaged prem- 
ies by the mortgagee with the assent of the mortgagor? 

Is the possession thus acquired by the mortgagee lawful, 
and a good defence against an action of ejectment brought 
by the mortgagor? 

‘These questions, so far as we are advised, are new in 
this State. | 

The case of Anderson vs. Baxter, reported in Session 
Laws of 1870, page 265, is cited by respondent's counsel 
in support of their position on these questions, but on a 
careful examination of that case, as well as the manuscript 
opinion of this Court by Thayer, J., on appeal from a re- 
hearing of the same cause, on amended complaint in 1871, | 
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it will be observed that those cases do not determine the 
material questions involved in this. 
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In the first case of Anderson against Baxter, the only 
questions determined were, that a suit to foreclose a mort- 
gage, must be commenced within ten years from the time 
the cause of suit accrued. That the execution of a mort- 
gage does not vest in the mortgagee any title to, or in- 
terest in the mortgaged premises; but that it is only a se- 
curity for a debt similar to that created by a judgment. 


It was also held in that case that the time of the absence 
of the mortgagor from the State, should not be computed 
in the period of limitation for the commencement of the 
suit to foreclose the mortgage,—and these are substantially 
the only questions determined in that case. 


In the second case of Anderson against Baxter deter- 
mined by this Court and hereinbefore referred to, the 
plaintiff, to avoid the effect of the Statute of limitations, 
applied to and obtained leave of the Court below for a re- 
hearing upon his amended complaint setting forth that 
Anderson, the assignee of the original mortgagee in that 
case, was then, and for a number of years prior thereto, 
had been in the peaceable possession of the mortgaged 
premises in question—and also that he (Anderson) had 
applied the rents and profits of the mortgaged premises so 
occupied by him to the partial payment of the mortgage 
debt, and thus sought to take his case out of the operation 
of the Statute of limitations. 


This Court also held in that case that such an applica- 
tion of the rents and profits being without authority from 
the mortgagor did not amount to a voluntary or authorized 
payment by him so as to effect the object sought by the 
plaintiff. 

But in the case at bar the defendant, Sutherlin, aversin 
his answer that he entered into the possession of the mort- 
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gaged premises “with the full assent of the plaintiff, the 
mortgagor. 

It is true, that under our Code (page 228, sec, 323), a 
mortgagor cannot against his will be divested of his poses- 
sion of the mortgaged premises even after default without 
a foreclosure and sale. But we know of no law or of any 
good reason to prevent the mortgagor from placing his 
mortgagee in possession of mortgaged premises if he 
chooses to doso. Such proceeding would frequently op- 
erate beneficially to both parties by avoiding the expense 
of a foreclosure suit. 

And where the duration of the possession of the mort- 
gagee, thus acquired, is not limited by his agreement with 
the mortgagor, we think that the legal effect of the same 
is, that he may retain it until his mortgage debt is paid. 

And we do not think that this doctrine conflicts with 
the rule that a mortgage is simply a security for a debt 
and vests in the mortgagee no legal title to or interest in 
the mortgaged premises. 

At all events, this doctrine is clearly maintained in a 
great. number of well authenticated cases in different 
States. 

Judge Comstock, in Kortright vs. Cady (21 N. Y., 365), 
in speaking of the modification of the common law rule 
on this subject, says: 

‘When the Legislature by express enactment, denied 
this remedy to mortgagees, (the right to eject the mort- 
gagor after condition broken,) they undoubtedly supposed 
they had swept away the only remaining vestige of the 
ancient rule of the common law which regarded a mortgage 
as a conveyance of the freehold; yet I see nothing incon- 
sistent or anomalous in allowing the possession once ac- 
quired for the purpose of satisfying the mortgage debt, to 
be retained until that purpose is accomplished. | 
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“When that purpose is attained, the possessory right in- 
stantly ceases, and the title is as before, in the mortgagor 
without a re-conveyance. 

“The notion that a mortgagee’s possession, whether be- 
fore or after default, enlarges his estate, or in any respect 
changes the simple relation of debtor or creditor between 
him and his mortgagor, rests upon no foundation. We 
may call it a just and lawful possession, like the possession 
of any other pledge; but when its object is accomplished 
it is neither just or lawful for an instant longer.’ 

The result of this construction of the law of mortgages 
is simply declaratory of the true doctrine that the people 
should not be unnecessarily trammeled or restrained in their 
right to deal with their property according to their own 
judgment of what may be for their best interests. 

If 4 mortgagor chooses to. retain the possession of his 
mortgaged premises until a forclosure and sale, he may do 
so; if he thinks that his interests will be promoted by in- 
vesting his mortgagee with possession before that time, he 
is bound by his act according to the terms and ee effect 
of his agreement. 

We think this is the correct doctrine upon principle as 
well as authority. 

Respondent’s counsel also object to the sutliciency of 
the answer, for the following further reasons, to wit: 

The defendant does not sufficiently deny that the plain- 
tiff is the owner of the premises in dispute. And that 
there is not a sufficient allegation of the assignment of 
the mortgage in question, to the defendant. These 
objections, we think, are not well taken. On the latter 
point, the defendant avers that the mortgage was duly 
assignedand transferred to him. 


While it is true that where a note or bond exists ade 
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pendent of the mortgage, and which it is given to secure, 
the latter is regarded as the incident of the former, and 
-such note or bond must be assigned to carry the mort- 
gage. But in this case it does not appear that any such 
note or bond was given, 

We think that defendant’s answer, if true, constitutes a 
defence to plaintiff’s cause of action, and that the Court 
below erred in sustaining the demurrer. 

Judgment is reversed, and this cause remanded for 
further pr oceedings according to law. 


DELIA B. LEWIS, respondent, ) 
| 
? 


; Us. 
DAVID R. LEWIS, appellent. | 


` The Court not finding an alleged mistake clearly and satisfactorily 
proved, held the evidence not sufficient tø present a cause for correonng a 
deed. x l 

Where the permanent and visable or ascertained boundaries or monu- 
ments are inconsistent with the measurement, either of lines, angles or sur= 
faces, the boundaries or monuments are paramount. 

The locality at which a lost stake was set may be ascertained as well in a 
Court of law as by a suit in equity. 

The plaintif filed a complaint in ejectment, and the answer Ta up what 
the defendant claims is an equitable defence. ‘The cause was tried without 
a jury and the Court rendered a judgment for the plaintiff, from which the 
defendant appeals. © 

It is admitted that in 1855 the defendant being the owner of a land claim 
embracing the premises in controvesy, seld a part of it at $6 per acre and 
executed a deed, under which the plaintiff claims, to Ira A. Hooker, the 
plaintiff’s grantor, conveying to Hooker the S. W. part of the land claim 
by the following descriptive words: Beginning at the S. W. corner of the 
land claim and “running thence N. 1°, 24’ E. 59 chs, to a stake, thence E. 
40 chs., thence S. 1°, 25’ W. 43 20-100 chs., thence S. 68°, 25’ W. 48 chs. to 
the place of beginning; containing 104 acres.? A piece of land 4% chains 


in width N. and S. and 40 chains long, off the north end of the land which 
corresponds to those measurements is the parcel in controversy. 
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The defendant claims that the stake mentioned in the deed, as at the ter— 
mination of the line first described, was in fact only 544% chains from the 
place of beginning; that the parcel sold contained only 86 acres; and that 
there is an error in the deed in that respect; and that by mistake the deed 
was so written as to include the premises in controversy. He avers that he 
has tendered back to the plaintiff the purchase money received by him for 
the surplus 18 acres; and he asks that the deed be reformed and that the 
: plaintiff’s action be barred. A. decree was rendered in favor of the plain- 
i tiff. 

| CURL, APPLEGATE and KELSAY, for the appellant. 

po SULLIVAN & THOMPSON, for the respondent. 


UPTON, J. 


The aùswer in this case does not specifically point out 
i l in what particular there is a mistake in the deed sought 
i to be reformed, but describes by metes and bounds a tract 
o 544 chains in length, north and south, as the tracts actually 
sold, and avers that by mistake the deed was so drawn as 
to include the premises in controversy. The record shows 
that the only controverted question of fact on the trial 
| rele ted to the locality of the stakes set up by the parties 
: _on the day of the execution of the deed, as monuments of 
the N.W. and N.E. corners of the parcel actually sold. 
- It is admitted that the parties after having agreed upon 
l the price per acre, and before determining the size or 
shape of the parcel, went on to the ground with a surveyor 
and that they there agreed upon the particular parcel to be 
sold, measured its west side and set up a stake to mark 
the N.W. corner of the parcel selected; and that the north 
line of the parcel actually sold runs due east from the 
place of that stake. 
On the trial the controverted question of fact was 
; whether that stake was in fact placed 59 chains from the 
| S.W. corner of the land claim, as indicated by the figures 
noted in the deed, or whether the distance is erroneously 
noted in the deed and the stake was in fact planted at a 
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point 544 chains from the place of beginning; in other 
words whether that stake was in fact placed at the N.W. 
or at the S.W. corner of the parcel described 3 in the com- 
plaint and now in controversy. 


The cause having been treated by both parties as one 
cognizable in equity, we have carefully examined the evi- 
dence and we do not find it clearly and satisfactorily 
proved that the place selected by the parties as the N.W. . 
corner of the parcel sold was not 59 chains from the S.W. 
corner of the land claim. The evidence therefore is not 
sufficient to present a cause for correcting a deed, accord- 
ing to the decisions made by this Court in Shively vs. 
Welch (2 Ogn., 288), and in Newsom vs. Greenwood, de-. 
cided at the present term. 


That it may not be inferred that this Court as a Court: 
of Equity has assumed jurisdiction of the subject-matter: 
controverted in the proofs adduced by the respective par- 
ties in this cause, it is deemed proper to advert to another 
reason for affirming the action of the Circuit Court in de- 
nying equitable relief. 

If the defendant could have established by evidence 
‘before a jury that on the day of selecting the land and at 
the time of executing the deed, the parties by mutual. 
consent fixed the N.W. corner of the parcel selected at. 
the point 544 chains from the place of beginning, and. 
there drove a stake to stand as a monument of that corner, 
there would be no occasion for correcting or reforming the +» 
instrument. The deed would then, without correction, 
call for the land the defendant says it should be made to 
call for, and the repugnance of the measurment to the 
known boundary or monument would be disregarded by 
the Court, whether such repugnancy be made to appear 
in an aetion or in à suit. R 
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«Where the permanent and* visible or ascertained 
boundaries or monuments are inconsistent with ,the meas- 
urement either of lines, angles or surtaces, the boundaries 
or monuments are paramount.” (Code, p. 358, Sec. 845; 
Preston’s Heirs vs. Bowman, 6 Wheat. 580.) 


“A conveyance is to be construed in reference to its dis- 
tinct and visible locative calls; as marked or appearing 
upon the land, in preference to quantity, course or dis- 


tance.’ (Van Wyck vs. Wright et al; 18 Wend. 157.) 


This rule applies upon ascertaining the place of the mou- 
ment, aithough its locality had become uncertain. (Jack- 
son vs. Britton, 4 Wend. 507.) 


If the visible monuments have disappeared but their 
places can be ascertained, the construction of the deed 
should of course be the same now as on the day it was 
executed. ; 

“Where practical location and a long acquiesence have 
been held conclusive, it has been, ‘not upon the notion 
that they are evidence of a parol agreement establishing 
the line,’ but because they are of themselves proof that 
the location is correct, of so controlling a nature as to pre- 
clude evidence to the contrary.’ (Baldwin vs. Brown, 16 
N. Y. 859.) 

In this case there is no reason why the locality at which 
a lost stake was set could not be determined and the true 
construction of a deed ascertained as well in a Court of 
law as by a suit in equity. 

To lay the foundation for correcting a deed something 
more should be shown than an ambiguity that can be ex- 
plained by evidence, or a repugnance between distances 
noted, and monuments agreed upon. 
The defendant invokes equity jurisdiction to correct a 
mistake but directs all his proofs to establish a fact, which, 
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if true, shows that the deed needs no correetion. We can 
see no reason for resorting to equity; and treating the case 
as an action, there is no ground for reversing the judg- 
ment. It should therefore be affirmed. 


D. W. FRAREY, appellant, | 
vs. 
JACOB WHEELER and. B 
JEMIMA J. WHEELER, respondents. J 


APPEAL FROM MULTNOMAH COUNTY. 


1. A specific performance will not be decreed by a court of equity to 
compel a married woman to eonvey her real property upon a contract or 
eovenant exccuted by her and her husband for that purpose during coverture. 

2. But where a married woman, during coverture, joins with her hus- 
band in a covenant to convey her real property and the covenantee advanees 
money to the wife on the contract, or with her assent enters into the posses- 
sion of the premises, and makes permanent improvements thereon, the 


money so advanced, and the value of such improvements, (less the value of - 


the use of such premises,) will be deereed to be a charge upon such land 
until paid. | 

3. Courts in protecting the rights.of married women should not go so 
far as to encourage the perpetration of a fraud by them. 

The amended complaint in this case shows that on the first day of April, 
1867, the respondents, Wheeler and wife, covenanted to, and with appellant, 
to convey to him in fee simple with the usual covenants of warranty, certain 
real estate held by said Jemima J.,in her own right, under the Donation 
Law of September 27th, 1850; said land being situate in Wheeler’s Addi- 
tion to East Portland. 

The consideration of this covenant was the payment at the time by ap- 
pellant of twenty dollars in gold esin and his agreement to pay, onè year 
after date, the further sum of three hundred and eighty dollars in like 
money. 

By the terms of the covenant appellant was to have, and did take im- 
mediate possession of the described premises. i > 

During the time appellant held the possession of said premises, he 
alleges that he made valuable and permanent improvements thereon whieh 
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greatly enhanced their value, although the use of the same yielded him no 
benefit. 

That on or about the first day of August, 1870, he tendered to respondents 
the full balance of the purchase price of said land with lawful accruing in- 
terest thereon to that time in gold coin, which they refused to receive, and 
refused to execute a deed to the premises. 

Whereupon appellant brings this suit to compel the execution of the 
deed referred to; or upon the failure of the Court to so decree, that then an 
accounting be had of the improvements referred to, and that the value of 
the same, together with the twenty dollars paid be decreed to be a charge 
upon said land. ` 

Respondents interposed a general demurrer to the complaint which was 
sustained by the Court and the cause dismissed; which ruling and judg- ` 
ment appellant assigns as error and appeals to this Court. 


CHARLES GARDNER & W. W. THAYER, Esqr’s, for appellant. 
J. H. REED, Esq., for respondents. 


Bonuam, J. 


Two questions are presented by the record in this case. 


First—Can a married woman in any event be held 
liable under her covenant, entered into during eoverture 
to convey real estate held by her in her own right? 


Second—Upon the failure or refusal of such married 
woman to convey her lands under such covenant, may the 
aid of a Court of Equity be invoked to compel money ad- 
vanced on the purchase price, and value of permanent im- 
provements made on the premises, to be refunded? | 


In support of the first proposition, it is claimed by coun- 
sel for appellant, that the right of a married woman to 
hold-rea! estate in her own right carries with it as a neces- 
sary incident the power of alienation. 


If there is any plausible theory in support of such right 
in this State, its origin must be traced to this principle; 
for it is not derived from the common law, nor is it ex- 
pressly authorized by any statutory provision. 


_The doctrine that the right to alienate property results 
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from the right tò hold it, is maintained in general terms 
by good authority. (4 Kent’s Com., side page, 441.) 

But it will be observed by a perusal of the authority 
above cited in support of appellant’s position, that the 
author is discussing in general terms the grounds on which 
the right to alienate property is based, without any special 
reference to the rights of married women as a class. 


And when this author comes to speak directly of the 
rights of married women over their real property, (2 Kent 
side page, 168,) he says: | 

“Though a wife may convey her estate by deed, she 
will not be bound by a covenant or agreement to levy 
a fine or convey her estate. The agreement by a femme 
covert, with the assent of her husband, for a sale of her 
real estate, is absolutely void at law, and the courts of 
equity never enforce such a contract against her. In the 
execution of a fine or other conveyance, the wife is 
privately examined, whether she act freely, and without 
such examination, the act is invalid. But a covenant to 
convey is made without any examination; and to hold the 
wife bound by it would be contrary to first principles on 
this subject, for the wife is deemed incompetent to make 
a contract unless it be in her character of trustee, and 
when she does not possess any beneficial interest in her 
own right.”’ 

This principle, as enunciated by Mr. Kent, although in 
one sense a disability, was not intended as a limitation of 
the rights of married women; but it was adopted for 
their protection and benefit. 

Notwithstanding the doctrine which is so zealously pro- . 
mulgated by some (and which in some respects it is to. be 
feared. may be somewhat utopian in character), claiming an 
enlargement of the rights of women. Yet it is the generally 
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received opinion that the sphere of married women’s 
duties, as they have been heretofore generally recognized 
and acquiesced in, precludes the means of acquiring by 
H ; them that knowledge of law and commercial ‘transactions 
| i necessary to enable them, as a rule, to safely and under- 
standingly enter into covenants concerning their real estate. 
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The provision of our statute exempting married 
sS women from liability under their covenants in a deed 
: must have had its origin, partly, at least, in this idea. 
(Code, Sec. 2, p. 646.) 
But, be this as it may, it will not be controverted that, 
at common law, married women are not only held incom-, 
| petent to enter into covenants to convey their real estate, 
ie but they are classified with those who are under disability 
to make any contract whatever; becausa the legal entity 
of the wife was held to be merged in that of the hus- 
a band. And whether this disability of the common law, as 
applicable to married women, is calculated to operate 
beneficially to them, or otherwise, is not the real question 
to be addressed to the court in this case. i 


je The question to be determined is: What is the actual 

! legal status of married women, as applicable to this case 

| under the law on that subject, as it now exists? 

? ‘The terms of the grant by which this property was 

7 acquired by Mrs. Wheeler, simply provides that it is to 
be held by her in her own right. (Sec. 4, Donation Law, 
Code, p. 85.) | 

‘| No provision is made in the Act referred to for the 

voluntary alienation of the wife’s land acquired under it, 

other than “by testament duly and properly executed, ` 

according to the laws of Oregon.” (Sec. 4, Donation 

Law, Code, p. 86.) 

Section 2, p. 646 of General Laws, reads: 
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“A husband and wife may,. by their joint deed, convey 
the real estate of the wife in like manner as she might do 
by her separate deed if she were unmarried; but the wife 
shall not be bound by any covenant contained in such 
deed.” 

This statute provides the mannerin which the wife may 
convey her real estate and we think by implication 
excludes every other manner except by devise. 

The manner as well as the capacity to alienate lands is 
conventional, and is not a natural or inherent right. 


Because a married woman is allowed by law to hold 
lands in her own right, she would not be tolerated in con- 
veying the same to others without any regard to the local 
laws on that subject. ; 

It would not be seriously contended asa matter of prac- 
tice, that under our law a person might, if he chose to do 
so, convey his land by thé ancient mode of livery of seizin. 
Nor would it be’ claimed that a married woman might, if 
she chose, go into Court and revive the ancient practice of 
alienation by fine. . 

We do not think it was the intention of the framers of 
our Constitution and laws,on this subject, to entirely segre- 
gate the proprietary interests of husband and wife and 
make them to all intents and purposes two instead of one 
in law. | 

But on the other hand, might it not be fairly inferred 
from the language of the law and its contemporaneous 
history, that the prime object and controlling purpose was, 
to secure to the wife the right to hold such property as the 
means of the support of herself and family in the event 
that her legal protector and provider might fail, through 
misfortune, improvidence or death to do so? | 


It 1s also claimed by appellant that “it is a settled rule 
64 
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in equity that a femme covert in regard to her separate 
property is considered as a femme sole,” and that she may 
dispose of the same as such. In support of this position 
(2 Kent’s Com. side page, 164), and Jaques vs. M. E. 
Church, (17 John., 548) and other authorities are cited. But 
by a little further examination of the authority first cited 
(2 Kent’s Com. side page, 165-6) it will be observed that 
Mr. Kent qualifies his language at page 164 by saying, “a 


femme covert with respect to her separate property 1s to be 


considered a femme sole sub modo only, or to the extent of 
the power clearly given her by the marriage settlement. 
Her |power of disposition is to be exercised according to 
the mode prescribed in the deed or wili under which she 
becomes entitled to the property; and if she has a power 
of appointment by will, she cannot appoint by deed; and 
if by deed, she cannot dispose of the property by a parol 
gift or contract.”’ 


And in the same connection the case of Jaques vs. M. 
E. Church (17 Jobn., 548) is carefully reviewed and its cor- 
rectness questioned. (See also 6 Wend., 10.) 


The respondent, Mrs. Wheeler, in this case derived her 
title to the land in controversy from the Donation Law 
referred to, and when the same is conveyed away by her 
it must be done in strict pursuance of the provisions of 
the statute on that subject. (Carter vs. Chapman, 2 
Oregon, 93.) | 


We are clearly of the opinion that, under our law as it 
now stands, Mrs. Wheeler is not bound by the terms of 
her covenant entered into with appellant, and that his 
prayer for a decree of specific performance under it can- 
not be granted. 


The second proposition in this case involves the con- 
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sideration of the question whether appellant is entitled to 
the alternative relief prayed for in complaint. 


The law exempting a married woman from liability on 
her covenants to convey her real estate, was adopted for 
her better security and protection; and we do not think 
that it would be equitable, or in harmony with public 
policy and good morals, for Courts of Equity, in: protect- 
ing the rights of persons to encourage the perpetration of” 
an actual fraud by them. 


We think that the allegations of the complaint in this 
case, which, standing upon demurrer, are to be taken as 
confessed, warrant an fmplied assumpsit, at least, against 
Mrs. Wheeler for the value of the permanent improve- 
ments made upon her premises by appellant. And we 
think that the twenty dollars in money which was 
advanced to Mrs. Wheeler on account of her land, and 
the value of the permanent improvements made on the 
same, (less the value of the use of-the premises, if any,) 
should be decreed to be a charge-on said land until paid. 
(87 N. Y., 85 and cases there cited.) 


It is, therefore, ordered and adjudged taat the decree 
of the Court below be modified in accordance with these 
views; and that this cause be remanded to such Court for 
further proceedings, according to a 

Decr ee modified. 
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W. J. ROBERTSON, respondent, \) 
| 
vs. i 


WM. GROVES and the | 
CITY OF CORVALLIS, appellants. J 


a APPEAL FROM BENTON COUNTY. 
I 

1i The city of Corvallis is not invested by its charter with authority to 
hear and determine a contest for a city office. 

2. The statutes creating municipal corporations are to be strictly con- 
strued against such corporation. 

3. The right to try/a contest for a municipal office does not follow by 
necessary implication from the right to provide for the election of city 
officers. , 

4. Neither does such right follow from the general authority to provide by- 
laws and ordinances not inconsistent with the laws of the United States or 
of this State, to carry into effect the provisions of such charter. 

At an election for city officers held’ at Corvallis on the first Monday in 
May, 1871, the respondent, Robertson, was declared duly elected to the 
office of City Recorder by a majority of the legal voters of said city. 

And on the fifth day of May, 1871, a certificate of such election was duly 
issued to said Robertson, who thereafter duly qualified as such Recorder 
and entered upon the discharge of the duties of his office. 

On the 22d day of May, 1871, Wm. Groves, one of appellants who was a 
competing candidate at said election for said office, made application to the 
Common Council of said city for leave to contest respondent’s election, 
which was granted, and a committee consisting of three members of the 
Common Council was appointed to take testimony touching the legality of 
votes cast, and report their findings to the Common Council. 

On the 17th day of June, 1871, a majority of said committee reported that. 
said Groves was the legally elected City Recorder and the Common Council 
adopted their report, and said Groves thereupon filed his bond and oath of 
office as such, and claimed the right to exercise the functions of said office. 

‘The respondent, Robertson, thereupon instituted this proceeding by writ 
of review to reverse the decision of said Common Council, on the ground 
that the charter of said city did not authorize such proceeding. . 

The Court below sustained the writ, from which decision appellants ap- 
pea: to this Court and assign for error— 

Ist. That the Court erred in setting aside the proceedings and orders of 
the City Council of the said city of Corvallis, wherein the said City Council 
had taken testimony and declared said Wm. Grovés elected City Recorder. 
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2d. The Court erred’in granting said writ of review on the facts stated 
in said petition, it appearing from said petition that no law had been violated, 
or right denied resp ondent by said City Council. 

3d. The Court erred in rendering judgment for respondent and against 

appellants. 

JOHN KELSAY and F. A. CHENOWETH, for appellants. - 

‘The petition of respondent for writ of review claims that the Common 
Couticil had no right or authority to provide by ordinance for contesting an 
election. 

Appellants claim that said ordinances are fully ahoi rized and within the 
powers conferred upon the city. (City Charter of Corvalis, in pamphlet, 
p. 4, set. 6; p. 8, sec. 3; p. 10, secs. 15 and 16.) 

The right to provide for the election, etc., of city officers carries with it 
the right to provide for a contest. (5 Hill, 211; 27 N. Y., 514, 65; 2Story’s 
Com. on Constitution, sec. 1,907.) 

There must, in the nature of the case, be many implied powers given to 
a city government. Courts have always so held. (15 Barb., 193; Ed. on 
Bills and Notes, p. 75; 5 Barb., 48; 7 Cranch, 299; 8 McLean, 393; 4 Peters, 
152; 1 McLean, 41; 9 Howard, 172; 4 Wheat., 636, 518; 5 McLear, 194; 4 
Peters, 514; 28 Barb*, 65, 560; 25 Barb., 146; 12 Barb., 559; 37 Maine 829.) 

R. S. STRAHAN and JOHN BURNETT, for respondent. 

The only question that is presented by the assignment of errors in this 
case is whether or not the Court below erred in reversing and setting aside 
the proceedings of the City Council of the City of Curvallis mentioned in 
the record? If juvisdiction.over this subject has been granted to the City 
Council by the charter, thus they might lawfully exercise it; otherwise not. 

Whatever, is not expressly granted in acts of incorporation is taken to 
have been withheld; and all acts of incorporation are taken most strongly 
against the corporation. (Sedgwick Const. Law, p. 388, 839, 841, 342, 466; 
11 Peters, U. S. R.. 420; 4 Peters, 514—d, 152, 168; 18 Cal., 580; 18 Cal., 
648; Dalles M?g Co. vs. Dalles Lumbering Co. MS. opinion of this Court 
by Thayer, J.) 

It is claimed by counsel for appellants that if the ordinance does not con- 
flict with any statute it is valid; but the proper criterion is, does the charter 
grant it? (2 Met. R., 220; 4 Gray 107; James vs. O’Neill, 1 Oregon, 218.) 

A procecding under the statute is the proper’ mode of trying the title to 
an office. (8 Cal., 175; Angel & Ames on Corporation, see. 788; 5 Hill, 629.) 


BONHAM. J. 

The material, and really the only question in this case, 
is one of jurisdiction. 

Has the Common Council of the city of Corvallis au- 
thority, under its charter and the ordinances passed in 
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pursuance thereof, to hear and determine contests for city 


t 


offices? . 

It is not claimed by the appellants that the Legislative 
Assembly has ever directly or expressly conferred such 
authority upon the city of Corvallis, but they do claim 
that by necessary implication the city authorities possess 
such right. And whether that position be correct is the 
Guessen which we are called upon to decide. 

In the Act incorporating the city of Corvallis (Act of 
January 28, 1857, sec. 6), amongst the powers enumerated 
as conferred upon the Common Council, it is provided that 
they shall have exclusive power 

“To provide for the election and qnalification of officers 
and for filling vacancies in office.”’ 

It isalso provided in the same section of said Act that 
the Common Council shall have authority | 

‘To make by-laws and ordinances not inconsistent with 
the laws of the United States or the Territory, to carry 
into effect the provisions of this charter,” ete. 

And it is presumed that it was under these provisions 


that the city authorities assumed to provide by ordinance 


the mode of proceeding to determine contests for city 
offices. 

And it is by virtue of these provisions of the Act 
referred to, that appellants claim the authority to proceed 
in the manner they have done in this case. 


The exercise of the authority claimed by the city of 
Corvallis is a judicial act. 

Sec. 1, of Art. VII, of our State Constitution, provides 
that 

“The judicial power of the State shall be vested in a 
Supreme Court, Circuit Courts and County Courts, which 
shall be Courts of record having general jurisdiction, to be 
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defined, limited and regulated by law in accordance with 
this Constitution. Justices of the Peace may also be i in- 
vested with limited judicial powers, and municipal Courts 
may be created to administer the regulations of incorpor- 
ated towns and cities.” 

Sec. 9, of the same Article, also declares that 

“All judicial power, authority and jurisdiction, not 
vested by this Constitution or by-laws consistent there- 
with exclusively in some other Court, shall belong to the 
Circuit Courts; and they shall have appellate jurisdiction 
and supervisor y control over the County Courts and all 
other inferior Courts, officers and tribunals.” 


The jurisdiction then of all municipal Courts created 
for the government of towns and cities is only such as has 
been clearly delegated, defined and limited by legislative 
enactment; and the well established rules of the strict con- 
struction of the powers of such tribunals apply. 


In the Act incorporating the city of Corvallis, certain 
powers: are specifically enumerated as legitimately belong- 
ing to the city authorities, and those powers which are not 
thus enumerated, and which are not absolutely necessary 
to the enjoyment of such enumerated powers, are to be 
taken to have been withheld. 

In cases like this and, in fact, in all conceivable cases 
of like character, jurisdiction is conferred upon the Cir- 
cuit Courts to determine the same. 

Section 354, of our Civil Code, declares that an action 
at law may be maintained, &c., 

“When any person shall usurp, intrude into, or unlaw- 
fully hold, or exercise any public office, civil or military, 
or any franchise within this State, or any office In a corpo- 
ration either public or private, created or formed by or 
under the authority of this State.” f 
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If there were no general provision of law for detezmin- 
ing a contest for a municipal office, there would then be 
more reason for claiming that the charter of the city of 
Corvallis conferred that right upon the Common Council 
by necessary implication. 

But ample provision has at all times been provided by 
gencral laws, Territorial as well as State, for the determin- 
ation of questions of this character. l 

As a matter of public policy, there can be no good 
reason for providing a great number of Courts with con- 
current jurisdiction, or a great number of concurrent rem- 
edies for the adjudication of cases like the one at bar, 
To do so is, to a greater or less extent, to mystify the 
avenues to public justice. 


But the real question in this case is whether the Legis- 
lature has ever conferred upon the authorities of the city 
of Corvallis jurisdiction to determine contests for city 
offices? 

Doubtless such authority might legitimately have been 
conferred. But we do not find language in the Act incor- 
porating the city of Corvallis or in any of its amendments 
which in our judgment warrants the construction of the 
same, claimed by appellants. 

We think it the better rule, regarded upon principle as 
well as authority, that statutes creating municipal corpor- 
ations should be strictly construed against such corpora- 
tions. . 

The people of a city, unlike those of State, have no 
reserved rights as such, but all power and authority to | 
maintain a municipal government within a city is delegas 
ted to it by the Legislature, either by express authority 
or necessary implication. : 

But the people of the State at large have a reserved 
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right, if they choose to retain it, and a direct interest in 
the good government of all its incorporated towns and 
cities. And yet while it is usual as a matter of public 
convenience to delegate to city authorities full power to 
regulate and control their local and domestic concerns, we 
do not think that the authority claimed by the city of 
Corvallis, in this instance, has been conferred upon it by 
the Legislature. 

Such power certainly has not been expressly delegated 
and we do not think that it can be successfully maintained 
that it is derived by necessary implication from the au- 
thority before referred to, and through which appellants 
claim that it is deduced. 

The judgment of the Court below is affirmed. 


STATE OF OREGON, respondents, ) 
US. T | 


THOMAS DOUGHERTY, 
RICHARD FLEMING, | 
SAMUEL NEVILLS, appellants. jo 


APPEAL FROM MULTNOMAH COUNTY. 


Tn this case appellants were, on the 28d day of February, 1871, indicted 
under the provisions of sec. 644 of our Code of Criminal Procedure, which 
reads: ‘If any person shall promote or set up any lottery for money or 
other valuable thing, or shall dispose of any property of value, real or per- 
sonal, by way or means of lottery, or shall aid or be in any way concerned 
in setting up, managing, or drawing such lottery,” etc. The indictment 
sets out that, ‘‘ Thomas Dougherty, Richard Fleming and Samuel Nevills 
are accused by the Grand Jury of the county of Multnomah, by this in- 
dictment, of the crime of aiding and being concerned in setting up and 
managing’s lottery for money, committed as follows: 

The said Thomas Dougherty, Richard Fleming and Samuel Nevills on 
the 9th oy January, 1871, in the county of Multnomah and State of 


all a DECISIONS. 


Oregon, did unlawfully and -feloniously aid and were concerned in setting 
up a lottery for money contrary to the statute,” etc. 

Defendants, Dougherty and Nevills, appeared by their attorney and de- 
murred to the indictment on the following grounds, to wit: 

First—That the facts stated therein do not constitute a crime. 

Sscond—That said indictment does not substantially conform to the re- 
quirements of Chapter 8 of the Code of Criminal Procedure in this: ‘‘ That 
the particular circumstances necessary to complete the crime charged are 
not set forth.” 

‘That said indictment does not contain a statement of the acts constitut- 
ing the offence.” 

This demurrer was not sustained by the Court; and the defendant, 


Nevills, pleading not guilty, claimed a separate trial and was convicted 
and sentenced to pay a fine of $200.00, from which judgment he appeals to 
this Court. 

THEODORE BURMESTER, for appellant. 

ADDISON C. GIBBS and C. B. UPTON, for respondent. 


Boxwam, J. 

Although the question was not argued upon appeal, yet 
the transcript in this case fails to disclose what disposition 
was made of the demurrer filed herein; which would be 
error in the Court below, if the record of proceedings in 
that Court are complete in the transcript, unless the 
objections raised by the demurrer were of such character 
that they would be waived by pleading over. (Willam- 
ette Falls Co., vs. David Smith, et al., 1 Oregon R., 181.) 

In the assignment of errors in this case, two principal 
questions are presented, and, in the argument of counsel 
for appellant, urged upon the consideration of this Court: 

Ist. Is the indictment defective and insufficient for 
uncertainty, in that it does not set out the acts and circum- 
stances constituting the offence charged ? 

2nd. Is the game or scheme which appellant was 
charged with “aiding and being concerned in setting up” 
(as disclosed by testimony in bill of exceptions) a lottery 
within the spirit and meaning of the Constitution and 
laws of this State? 
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For the purposes of this case, we deem it unnecessary to 
consider any of the questions raised, other than those 
embraced in the first proposition. 


It is a provision of our fundamental law that: “In all 
criminal prosecutions the accused shall have the right to 
public trial by an impartial jury in the county in which 
the offence shall have been committed; to be heard by 
himself and counsel, to demand the nature and cause of the 
accusation against him,” &e. (Code, p. 98, Sec. 11, bill of 
rights.) - 

Auxiliary to the above constitutional provision, it is 
- farther provided by legislative enactment that, in criminal 
actions the indictment must contain: “A statement of the 
acts constituting the offence in ordinary and concise lan- 
guage, without repetition and in such manner as to enable 
a person of common understanding to know what is in- 
tended.” (Code, p. 458, Sec. 69.) 


While it clearly appears to have been the purpose of 
our Legislature to simplify the old common law system of 
criminal jurisprudence by divesting it of many of its tech- 
nical requirements, such as do not appear to effect the sub- 
stantial rights of the accused; yet we do not think that it 
was ever intended to abolish or dispense with any of the 
essential requirements of an indictment as sanctioned by 
the wisdom and experience of the past and as judged and 
determined by the well established rules of good reason. 


In our practice in civil cases a pleading is insufficient 
and subject to demurrer if the pleader alleges conclusions 
of law instead of the facts from which such conclusions 
may be deduced. 


Measured by the rules and requirements above pre- 
sented, is the indictment in this case sufficient to warrant 
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the State in arraigning the defendants and placing them 
upon trial for a crime? 

By the provisions of our Constitution the accused is en- 
titled “to demand the nature and cause of the aceusation 
against him,” before he can lawfully be called upon to 
answer thereto. | 

By a careful analysis of the language above queted, we 
find that Webster defines “nature” to mean, “the sum 
of qualities and attributes which make a thing what it is, 
as distinct from others.”’ 

The same author defines “cause’’ to mean, “that which 
produces or effects a result; that from which anything 
proceeds and without which it would not exist.’ 

And inasmuch as an effect cannot exist without a cause, 
neither do we think as a rule that a good indictment can 
exist without a statement of the essential acts and circum- 


stances which are the cause of the alleged erime or result. 


The attribtites and elements of the accusation or crime, 
whenever it is possible to do so, should be set out in the 
indictment and the accused is entitled to be informed of 


the same by a copy of the indictment, and not be com- 


pelled to wait until the State introduces testimony to 
develop the acts and circumstances which are necessary 
to the identity of the particular crime charged. 

The reasons for the above requirements are apparent 
and need no extended argument in their support. 


Chief Justice Bronson, in speaking of the indictment in 
a case like this (People vs. Taylor, 8 Denio, 91), says: 

“Tt is a general rule that there should be such certainty 
of description as will identify the offence, so that the 
party may not be indicted for one thing and tried for an- 
other; certainty is also required, to the end that the 
defendant may know what crime he is called upon to an- 
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swer, that the jury may be able to deliver an intelligible 
verdict and the Court to render the proper judgment; and 
finally, that the defendant may be able to plead his con- 
viction or acquittal in bar of another prosecution for the 
same offence.’ Judge Bronson, however, very properly 
- further remarks: “But this rule must not be carried so 
far as to furnish a shield from punishment where it is plain 
that a crime has been committed; and therefore the indict- 
ing jurors are allowed to state that a particular fact not 
vital to the accusation is to them unknown.”’ 


Under the provisions of the section of our statue before 
referred to, prohibiting lotteries, there is special reason 
for particularity and certainty in the indictment so far as 
“the nature and cause of the accusation’’ are concerned 
for the reason that the law maker has conferred great lati- 
tude upon the Courts in imposing the penalty tor the 
violation of such law; the punishment ranging all the way 
from a fine of one hundred dollars to imprisonment in the 
penitentiary. ee 

It was evidently the object of the Legislature to em- 
brace within the purview of this section all the multifari- 
ous lottery schemes in vogue, from the most magnificent, 
and therefore most dangerous to the welfare of society, 
down to the most trifling in character and results. 


It is with this view evidently that the penalty is graded 
as we find it; and where such is the case it becomes the 
more important to disclose in the indictment, (for the 
reasons already stated), the nature of the particular trans- 
action complained of. 

In fact the case at bar exemplifies the necessity of the 
observance of the rules above stated. The indictment 
charges the defendants with “aiding and being concerned 
in setting up a lottery for money,” whereas the evidence 
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in the case as disclosed in the bill of exceptions shows 
(that if a lottery at all) it was more a lottery for property, 
inasmuch as, of the forty-one prizes for distribution, there 
was but one of money. 

Although it has sometimes been claimed by members 
of the profession, that by our Code of Criminal Procedure 
no particular skill or precision was required in framing an 
indictment and that almost any form of words would be 
sufficient, yet we fail to see that any of the substantial 
elements of a good and sufficient indictment as tested by 
the long and well established principles of criminal juris- 
prudence, are ignored by our statute. 

In addition to the constitutional and statutory require- 
ments already referred to, it is furthermore provided 
(Code, p. 454, Sec. 72,) that “the indictment must be 
direct and certain as to the crime charged, and the partic- 
ular circumstances of the crime charged, when they are 
necessary to constitute a complete crime.’ 


We think that, under our Code, whenever it is prac- 
ticable, the indictment should contain such specification 
of acts and descriptive circumstances as will, upon its face, 
fix and determine the identity of the offence, and enable 
the Court, by an inspection of the record alone, to deter- 
mine whether, admitting the truth of the specific acts 
charged, a thing has been done which is forbidden by 
law. | 

By the language ot this indictment it is not possible to 
determine what particular unlawful act, or -lottery trans- 
action, or scheme, the defendants are charged with “ ald- 
ing and being concerned in setting up.” 

The defendants in this case might, at the time and 
placed charged, have been engaged in half a dozen of the 
almost innumerable lottery schemes, from the magnif- 
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icent “gift concert,” in which hundreds of thousands of 
dollars are promised to be distributed, down to the little 
fifty. cent game for the sale or distribution of trinkets; 
and yet, from the language of this indictment, they are 
not furnished with the slightest intimation of what par- 
ticular transaction or scheme they are charged with hav- 
ing aided or been concerned in setting up. 

By what act did they aid and in what manner were 
they engaged in setting up the forbidden scheme ? 

What was the nature of the lottery scheme referred 
to? . 

The language of the indictment answers none of these 
questions. 

How could the defendants, with any certainty,” prepare 
for their defence? 

They might be prepared to defénd against.one trans- 
action, while the State came into court prepared to ` 
prosecute them on another and entirely different one. 

Good pleading in either criminal or civil proceedings 
does not subject the litigant to such Mery, annoy- 
ance and unnecessary expense. | 

Judging this indictment by the reasons, ana measuring 
its sufficiency by the rules above stated, we think the 
Court below erred in not sustaining defendants’ demurrer. 

Judgment reversed. 


L. BESSER, plaintiff and respondent, D 
vs. 


J.C. HAWTHORNE, 
CINCINNATUS SHULTZ and 
MARY SHULTZ, appellants and defendants. J 
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APPEAL FROM MULTNOMAH COUNTY. 


The statutes of this State were silent, until 1862, as to whether subsequent 
incumbrancers were necessary parties io suits of foreclosure. 

In the absence of any statutory provision on the subject, the general 
equity rule laid down in equity pleadings applicable, which is that all in- 
cumbrancers whether prior or subsequent are proper parties, and if omitted 
the decree will not bind their rights. 


J. H. REED, for the appellant. 
MITCHELL, DOLPH and SMITH, for the respondents. 


On the 20th day of June, 1859, one of the defendants, Cincinnatus Shultz, 
for a valuable consideration, executed to plaintiff his note for $500, payable 
in two years with interest at three per cent. permonth. To secure the pay- 
ment of said note, Shultz and Mary his wife executed a mortgage upon the 
property described in the complaint, of which Shultz was then the owner in 
fee, which mortgage was duly recorded on the 22d day of June, 1857. 

Shultz has purchased this property of James B. Stephens on the 7th day 
of June, 1859, for four hundred dollars, for which he had given his note 
and to secure which he had executed: a mortgage upon the same property, 
which was also duly recorded on the 20th of June, 1859. The wife of Shultz 
did not join in mortgage. 

In October, 1859, Stephens commenced suit to foreclose his mortgage, 
making Shultz a defendant, but did not make his wife or plaintiffs parties. 
On the 23d day of November, 1859, he obtained a decree of foreclosure and 
sale, and judgment for the amount of his note and interest. On the 31st 
day of December, 1859, Stephens purchased said block at Sheriff’s sale. 
under said decree, for $620, and received Sheriff’s deed on the 22d day of 
June, 1860. Stephens and wife conveyed the property to Mary White on 
the 20th of December, 1860, and the said Mary White and husband con- 
veyed said property on the 30th day of October, 1866, to J. C. Hawthorne. 

The plaintiff filed his bill in this suit on the 30th day of January, 1867, 
against Shultz and wife and J. O. Hawthorne, to foreclose his mortgage’ 
Shultz and wife made default, but Hawthorne filed his answer, setting up 
substantially that, plaintiff being a second mortgagee, was barred by the 
foreclosure of the first mortgage—he having failed to redeem within the 
time limited by statute. At the hearing, the Court below decreed a sale of 
the premises, and that the proceeds be applied l 

Ist. To the payment of the defendant, Hawthorne, of the principal and 
interest of the note given to Stephens, for $400. 

2d. To the payment of the principal and interest of the note held by 
plaintiff. / 

3d. The residue to defendant, Hawthorne. 
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PRIM, J. 

The principal questions arising in this case result from 
the omission of the second mortgagee, as a defendant, in 
the foreclosure of the first mortgage, the statute in force in 
this State prior to 1862 was silent upon the necessity of 
making subsequent incumbrancers parties to suits ot fore- 
closure. The general rule as stated in Story on Equity 
Pleadings, s. 193, was “that all incumbrancers, as well as 
the mortgagor should be made parties, if not as indispen- 
sable, at least proper parties to such a bill, whethér they 
are prior or subsequent incumbrancers.’’ This rule, we 
think, was undoubtedly applicable in the absence of any 
statutory provision on the subject. In the argument of 
the case counsel seem to differ very radically as to the 
effect of a subsequent incumbrancer not being made a 
party in the foreclosure of a first mortgage. It is claimed 
by respondent that if he should be omitted, he would in 
no way be bound by the decree. While it is insisted by 
appellant that he would be bound by it, and could only 
attack the proceeding on the ground of fraud or collusion. 
The rule seems to be well settled and uniformly supported 
that subsequent incumbrancers must be made parties, and 
if omitted the decree will not bind their rights. 


In the case of Hains and others vs. Beach and others 
reported in 8d Johnson, Ch. 461, the same question 
raised in this case was before the Court for decision, and 
the Chancellor in delivering his opinion said: “It was the 
duty of Gardner (the first mortgagee) to have the younger 
mortgagee a party to his bill; and all incumbrancers ex- 
isting at the commencement of the suit are entitled to be 
parties for they have an interest to be effected, and ought 
to have an opportunity of paying off the prior incum- 


brancers. The rule, therefore, has been well settled and 
66 
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uniformly supported, that subsequent incumbrancers must 
be parties; and if omitted, the decree will not bind their 
rights.’’ The Chancellor then. proceeded to cite a large 
number of English cases sustaining this rule. 


Sec. 64, of the Act of 1854, page 204, in providing what 
shall be the force and effect of deeds obtained under de- 
crees of foreclosure, provides that, “ such deeds shall be as 
valid as if executed by the mortgagor and mortgagee, and 
shall be an entire bar against either of them, and against 
all parties to the suit in which the decree for such sale was 
made and against their heirs respectively, and all persons 
claiming under such heirs.” 


By this section of the} statute the deed is binding only 
upon parties to the suit, and their heirs. Then we think it 
may be legitimately interred from this provision, that it | 
is not binding upon persons having specific liens against 
the property at the time of the commencement of suit, 
and not made parties. It will be further observed, that 
this section provides that such deeds shall “vest in the 
purchaser the same estate and no other or greater than 
would have vested in the mortgagee if the equity of re- 
demption had been forclosed, and shall be as valid as if 
executed by the mortgagor and mortgagee.’ Then in this 
ease, 1f Shultz and Stephens had conveyed all their rights 
without forclosure, to Jlawthorne, who now claims under 
the forclesure sale, he would in that event become the 
owner by the prior mortgage, and of the equitable right. 
of redemption subject to the payment of the amount due 
on the second mortgage owned by Besser, the plaintiff in 
this suit. Then the sale under the decree in the foreclosure 
suit brought by Stephens-:upon the first mortgage was 
wholly inoperative as to the rights of Besser, the second 
mortgagee, for the reason that he was not a party to that 
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suit. The only right, therefore, which Hawthorne acquired 
under that sale as against Besser, was the right to the 
prior lien upon the premises to the extent of the amount 
of money due on the Stephens note and mortgage at the 
time of sale, in the same manner as if Stephens had as- 
signed that mortgage to him without foreclosure. But as 
against Shultz, the mortgagor, he acquired the right of 
redemption, subject to the payment of the amount due on 
Besser’s mortgage, which was a specific lien on the prop- 
erty. Therefore we hold that Besser’s right to foreclose . 
his mortgage was not impaired, and that his mortgage re- 
mains a valid and subsisting lien upon the premises, it þe- 
ing of record. (Vanderkemp, Van Hall vs. Sheldon 
and others, 11 Paige, 28.) 

The decree of the Circuit Court was ‘correct, and there- 
fore is affirmed. 


Ca RES TT 


WILLIAM and CATHARINE O’HARRA,” 
respondents, i | 


i | 


THE CITY OF PORTLAND, appellant. | 
- APPEAL FROM MULTNOMAH COUNTY. 


Held that Section 127 of the charter of the city of Portland exempts the 
city from liability for an injury to the person growing out of the defective 
condition of any street-or sidewalk. 


Prim, J. : 
This action was brought in the Circuit Court of Mult- 
nomah County to recover damages sustained by respond- 


ents.on account of an alleged defect in the sidewalk of a 
certain street in the eity of Portland. The complaint al- 
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leges: “That defendant is a municipal corporation duly 
organized under the laws of this State; that among other 
things itis, by the charter of said city, made its duty to 
keep the streets and sidewalks of said city in good order; 
that the people of said city accepted said charter, impo- 
sing said duty, and undertook the performance thereof 
prior to the year 1868; that a certain street in said city, 
known as Fifth street, was and is much used and traveled 
by the citizens and others, so much so that the said duty 
of said defendant, as to such street, became at the time 
hereinafter mentioned a matter of public and general con- 
cern.’ It ıs further alleged that “on or about the 8th 
day ot July, 1868, said Catharine O’Harra, one of the 
plaintiffs, while traveling over the sidewalk of said Fifth 
street, was, on account of a defect therein, precipitated 
through said sidewalk whereby she was injured,” &c. 

Each and every allegation of the complaint is denied in 
the answer, except that defendant is a municipal corpora- 
tion, &c. oS 

The trial resulted in a verdict for respondents in the 
sum of $2,000, on which judgment was entered. 


A number of questions were raised and discussed in the 
argument of this case, but the only one which we deem 
necessary to be decided by this Court at present, is 
whether the city of Portland is lable, under the pro- 
visions of its Charter, to anyone for injuries to their per- 
son growing out of the defective condition of its streets. 


Section 847 of the Code provides that “an action may 
be maintained against a municipal corporation * * * 
for an injury to the rights of the plaintiffs arising from 
some act or omission of such corporation.’’ This section 
of the Code was adopted in 1862; and the legislature, 
in adopting it, evidently intended to authorize the main- 
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tainance of such actions as this against municipal corpo- 
rations. But in 1864, two years afterwards and prior to . 
the happening of the injury complained of in this action 
the Legislature amended the charter of the-city of Port- 
land by the adoption of section 127, which provides that 
« The City of Portland is not liable to anyone for any in- 
jury tothe person * * * — growing out of the 
condition of any street.’ (Special Laws of 1864, p. 26.) 


This provision of the charter it will be seen expressly 
exempts the city from any liability to persons for injuries 
received on account of streets being defective or out of 
repairs. l 

But it is urged that this provision of the charter is un- 
constitutional and therefore void. To sustain this propo- 
sition, Sec. 21, of Art. 1, of the Constitution of the State 
is cited, which provides among other things that 
“no law impairing the obligation of contracts shall 
ever be passed.’’? How this amendment of the charter 
violates this provision of the Censtitution we are un- 
able to see; for it is not contended that there is any 
express contract on the part of the city to be re- 
sponsible for the defective condition of its streets and 
sidewalks; and it certainly cannot be claimed that there 
is an implied contract to that effect, when, in the very 
Act of the legislature under which the city 1s incorpo- 
rated, it 1s expressly provided that it shall not be liable 
for injuries to the person, growing out of the defective 
condition of its streets and sidewalks. 

Then, the Court being of the opinion that the city is 
not liable, under this provision of its charter, for such 
injuries as are set out in the complaint, it is ordered that 

the judgment of the Circuit [Court] be reversed. . 


_JESSE DAVIS, 
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DAVID B. SIMPSON, ) 


W. C. MOONEY and 
LUCIEN EVERTS, plaintifs and appellants. 


VS. 


S. W. BAILY, 

O. F. CLARK, 

H. R. SCHOOLING and 

O. F. THOMPSON, defendants and respondents. 


APPEAL FROM UMATILLA COUNTY. 


Held, that the Act of the Legislature changing the location of the county 
seat of Umatilla county is constitutional; and that the proceedings of the 
county officers, in pursuance of said Act, valid. 


The object of Art. 4, Sec. 20, of the Constitution is to prévent matters 
wholly foreign, and disconnected from the subject cxpressed in the title of 
a bill, from being inserted in the body of the Act. 


This is a suit in equity to restrain the defendants, who are the county 
officers of Umatilla county, from tearing down the old county building at 
Umatilla landing, and from incurring additional -debts and liabilities in be- 
half of Umatilla county; because the indebtedness of said county already 
exceeds the constitutional limit, 

Plaintiffs also seek in this suit to test the validity of the Act of the Leg- 
islative Assembly, approved October 18, 1868, authorizing the removal of 
the county seat of Umatilla county, and to compel the county officers of 
said county to remove their offices back to Umatilla city. 


Section 1, of the Act in question, provides for an election to locate the 
county seat, and among other things that ‘‘the present location (Umatilla 
Landing) shall be one candidate, and Upper Umatilla, somewhere between 
the mouths of Wild Horse and Birch creeks, the other candidate, to be 
voted upon at said election.” 

Sec. 2 provides that ‘‘the County Clerk shall plainly write the above ` 
named candidates upon the poll books of said [county], as in other cases of 
like practice. And the candidate receiving the majority of all the votes 
cast shall be the county seat.” l 

Sec. 8 provides that the County Court shall convene within one month 
after the election, and appoint ‘‘three competent persons to locate the site 
for the erection of new county buildings, and shall immediately select some 
point between the said mouths of Wild Horse and Birch creeks, on the Upper 
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Umatilla, as in their judgment shall best subserve the interest of the whole 
county, and shall give an appropriate name to said new county seat.” 
Sec 4 provides for removal within a year. 
Sec. 5, for expenses. 
Sec. 6 repeals inconsistent Acts. And 
Sec. 7, that the Act shall take effect immediately. 
-This bill [case] came on for hearing before the Circuit Court and was 
dismissed, and the plaintiffs appealed. 
MITCHELL, DOLPH and SMITH, for the appellants. 
KELLY and ELLSWORTH, for the respondents. 


Prim, J. 2 

It is contended that the Act of the legislature authoriz- 
ing the removal of the county seat of Umatilla county is 
unconstitutional, and that all the proceedings under it are - 
void, for the reason that it is claimed that several dis- 
tinct subjects of legislation are embraced in the Act, 
whereas only one subject is expressed in the title. 


Article IV, Section 20, of the Constitution, provides 
that “every Act shall embrace but one subject, and mat- 
ters properly connected therewith, which subject shall be - 
‘expressed in the title.”’ | 


ee 


“ But if any subject shall be embraced in an A’ct which 
shall not be expressed in the title, such Act shall be void, 
only to so much thereof as shall not be expressed in the: 
title.”’ 


‘The title of this Act is “An Act to change the location 
of the-county seat ot Umatilla county.’’ It is true that 
this Act provides for the submission of the question of © 
the change of location to the voters, the selection of the’ 
new site and the removal of the county buildings; but we 
apprehend that these are all matters properly connected 
with the “change ot the location,” which is the subject 
expressed in the title of the Act. If the construction 
contended for by appellants should prevail, the title of a 
bill would necessarily be nearly as long as the Act itself. 
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Such a construction, we apprehend, was never contem- 
plated by the convention in adopting this provision of the 
Constitution. The object of the provision evidently was 
to prevent matters wholly foreign and disconnected from the 
subject expressed in the title from being inserted in the 
body of the Act. This restriction is a very important 
one, and well calculated to prevent imposition from being 
practiced upon unsuspecting members by procuring their 
votes for bills with fair titles, which contain objectional 
matters unconnected with the subject expressed in the 
title. 


By this Act, the change of location of the county seat 
was made to depend upon the vote of the electors of the 
county. This Act was authorized by Article 1, Section 
21, which provides that “ laws locating county [seats] may 
take effect, or not, upon a vote of the electors interested,” 


A further objection is made to this Act of the legisla- 
ture because it authorizes the appointment of three Com- 
missioners by the County Court, to sélect the particular 
site upon which to erect the county buildings. This, it is 
claimed, was delegating legislative authority. But, we 
think, this point is not well taken; for it had already been 
decided by the electors of the county, that the county 
seat should be located at a point on the Upper Umatilla, 
somewhere between the mouths of Wild Horse and Birch 
creeks, which were only a few miles apart. The land be- 
tween these two points was owned by different individ- 
uals and the business of these Commissioners was to 
select the particular site or piece of land somewhere 
between these points, upon which to erect the county 
buildings, and make an arrangement with the owner 
thereof to obtain the title. Suppose the legislature should 
pass an Act locating the county seat of Marion county at 
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the city of Salem. Salem is quite a large place, and its 
corporate limits are quite extensive. The city is laid off 
into blocks and lots, and these are owned by different 
persons. Would it be necessary, in order to make the 
Act valid, for the legislature, after locating the county 
seat at Salem, to go on in detail and provide that the 
county buildings should be erected upon a certain block 
in a certain part of the city? We think not.) In such 
case, the County Commissioners would be authorized to 
select the best site they could anywhere within the city 
limits. For these reasons we hold that the Act of the 
legislature locating the county seat of Umatilla, and the 
proceedings of the defendants, under the same, were 
valid. The decree of the Circuit Court, dismissing the 
bill, is affirmed. 


S. E. STONE, respondent, _ 


uo 2 


VS. 


THE OREGON OITY MANUFAC- 
TURING COMPANY, appellant. J 


APPEAL FROM CLACKAMAS COUNTY. 


A person employed to work with, or around dangerous machinery, is 
bound to exercise his thinking faculties and give careful-attention as to 
how he passes around it; and if he fail to do, and is injured in consequence, 
he is guilty of contributory negligence, which will prevent his recovery for 
such injury. B ; 

An employer who provides machinery and controls its operations, 
must see that itis suitable; and if an injury to the workmen happen by 
reason of defect unknown to the latter, and which the employer, by use of 
ordinary care could have cured, such employer is liable for thè injury. 

“If an employé works with or near machinery which is unsafe, and which 
he is liable to sustain injury by reason of its condition, he takes the risk in- 
cident te the ee and cannot maintain an action against his em- 
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ployer for injuries sustained by reason of the defective condition of the 
machinery.’’ 


Statement of the Case. 


This was an action to recover of appellant, a corporation, damages sus~ 
tained by respondent while engaged in performing certain work in appel- 
lant’s woolen mills at Oregon City. 

The complainant alleges that he was injured in consequence of the negli- 
gence of appellant in allowing a portion of the machinery of the mill to be 
in an unsafe and insecure condition, of which appellant had notice. 

The answer denies the allegation of negligence and notice, and claims 
that respondent was injured in consequence of his own negligence. 

These issues of fact were submitted to a jury, and a verdict returned in 
favor of respondent in the sum of $5,000. 

The cireumstances of the injury were substantially as follows: The res- 
pondent and one Newell, a laborer who had previously worked at the busi- 
ness, were engaged in carrying rolls of wet cloth from a machine called an 
extractor, to the outside of the building to a hoisting apparatus. In passing 
from the latter place to where the rolls of wet cloth were, they had to pass 
through a passage-way, on one side of which were the extractor and shaft 
propelling it, and on the other side of the passage was a fan and a shaft 
upon which the fan revolved. The fan was used for drying wool, and re- 
volved about seven hundred times per minute, its running in such a manner 
as to present the appearance of an object at rest. The extractor was less 
rapid in its revolutions than the fan, but ran with much more noise, and in 
a manner much more likely to attract the attention and excite the fear of 
one not familiar with such machines. This passage-way was about four 
and a half feet in width. 

After he had been employed in this business about two days, respondent 
was passing in from the hoisting apparatus, to the back side by the ex- 
tractor through this passage way between the two machines, having under 
his right arm, on the side next to the extractor, his hand barrow; and in his 
left hand, next to the fan, a handful of ropes used in binding rolls of cloth 
together for hoisting. Both of these machines were in motion at the time. 
As respondent was thus passing along he was suddenly taken down by the 
ropes in his hand being wound around the shaft of the fan. 

This shaft was in a horizontal position; about eighteen inches above the 
floor. It was about one and a quarter inches in diameter and four feet long, 
and was driven by a belt connected with it at the end opposite the one ad- 
joining the passage way. Its end next to the passage projected beyond the 
box or bearings in which it ran, and beyond the frame work in which it 
worked, through a collar, and about six inches beyond into said passage 
way along which respondent was passing. It was not hoxed. Respondent 
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I A 
was sick for a long time, and lost his hand ahd arm—the same being ampu- 
tated just below the elbow. There was evidence tending to show that res! 
pondent had seen the shaft of the fan, and knew that it was revolving with 
great rapidity, and that he was not thinking of the shaft or its motion at 
or immediately before the time he was hurt; and that he was not conscious of 
danger at that time until hurt. There was evidence also tending to show that 
respondent some time prior to the accident had his attention called by 
another operative to this ‘shaft, who said to him, ‘watch out about that 
little fellow, it might catch some one.” 


There was also evidence tending to show that if respondent had wound 
up the ropes into a closer-body or had lifted them a little higher, they could 
not have caught on the shaft, and that his hand was wound up and pulled 
off by the ropes having been first caught and wound up, drawing the hand 
with them. \ 


JOHNSON & McCOWN and LOGAN & SHATTUCK, for the ap- 


pellant. 
S. HUELAT and BENTON KILLIN, for the respondent. 


Prim, J. i 


At the trial of this case, the Court below was asked by 
appellant’s counsel to instruct the jury, “that if they be- 
lieved from the evidence that respondent (Stone) knew 
the position and character of the-machine by which he 
was injured and could have avoided all danger by raising 
the ropes which he was carrying a few inches higher and 
did not do so because he did not think, then respondent 
was guilty of negligence and cannot recover.’’ 


In refusing this instruction, we think the Court below 
erred. ` The respondent having been injured while en- 
gaged in. the performance of certain work in the woolen. 
mill of appellant, which required him to pass constantly 
around and about the machinery theredf, it was his duty 
to exercise ordinary care and watchfulness in doing so. 


The degree of care necessary to be exercised by an em- 
ploye in working with or around such machinery, should: 
be proportional to the danger usually and necessarily inei- 
dent to the particular work being performed. 


a 
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. There is very little machinery ina woolen mill but what 
is dangerous to careless and thoughtless operatives—con- 
sequently, we hold that it was the duty of respondent 
while engaged in working in the vicinity of sueh machin- 
ery to exercise his thinking faculties, and give careful at- 
tention to the business in which he was engaged. 

If he failed to do so, and was injured in consequence 
thereof, it was such negligence as contributed to his own 
injury and would prevent his recovery in this action. 

This proposition is sustained by the following authori- 
ties: The Pittsburg & Connellsville Railroad Co. vs. M’- 
Clurge, decided, Jan. 7, 1868, in Supreme Court of Penn., 
reported in American Law Register, Mareh, 1868, p. 277; 
Nortn Penn. R. R. Co. vs. Hulman, 18 Wright, 60; The 
Railroad vs. Evans 3, P. F. Smith, 255. 


The last was a case of injury because the plaintiff did 
not “think or look,’’ and was unconscious of danger. The 
Court says, “on approaching the road it was his duty to 
look and listen for an approaching locomotive, and if he 
saw or heard one coming, to get himself out of the reach 


of it. * * * * “TF he might have heard or seen 


the train approaching, or if he saw it and mistook the 


‘track it was on, it was negligence in him not to exercise 


his senses correctly and place himself out of danger.” (See 
also Rush vs. city of Davenport, 6 lowa, 443; Mobile & 
Ohio R. R. Co. vs. Thomas, reported in Am. Law Register, 
March, 1869, p. 154.) 


The Court below was also asked by counsel for appellant 
to instruct the jury that “if they were satisfied from the 
evidence the machine in question was in the same condi- 
tion at the time of the accident as it was at the time 
plaintiff commenced work for appellant, and that the dan- 
ger was open and readily discoverable by an ordinarily 
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careful person, the jury may take that fact as evidence that 
the risk assumed by respondent was such as was incident 
to the employment in which he was engaged. This in- 
struction the Court refused to give as asked, but modified 
the same by adding the following: “ But if the machinery 
was of itself improper, or improperly placed by the de- 
fendant’s neglect and that impropriety or neglect caused 
the injury, the plaintiff will not be presumed to have con- 
tracted to work with and take the risk of improper 
machinery.” 7 

We think this instruction should have been given as 
asked, because the evidence reported in this case teuds 
to show that the “machine in question was in the same 
condition at the time respondent commenced work for ap- 
pellant, that it was at the time of ‘the accident; and also 
that, respondent know the position and character of the 
machine or at least had the means of such knowledge. 


It was in open plain view, ‘and respondent had been 
working in its immediate vicinity for two days prior to 
the happening of the accident. It also appears-that the 
attention of respondent had been called to this machine 
prior to the accident by one of the operatives. 


‘The general rule which is well established by all the 
cases on this subject is “that an employer who provides 
the machinery, and oversees and controls its operations, 
must see that it is suitable; and that if an injury to the 
workmen happen by reason of a defect unknown to the 
latter, and which the employer by the use of ordinary care 
could have cured, such efuployer is liable for the injury.” 
Hence under this rule it will be seen that it does not 
necessarily follow, that the employer is liable to his em- 
ploye for every injury which he may sustain by reason of 

defective or improper machinery. But his liability de- 
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pends first upon the fact whether the defect is such an one 
as could have been cured, by the “ use of ordinary care” 
by the employer or by those appointed by him to super- 
intend and control the machinery; and secondly upon the 
fact whether such defect was “unknown ”’ to the employe. 

By a careful examination of all the authorities, it will 
be seen that this rule is not only well established, but they 
go still further and hold that the employe is accountable 
for his means of knowledge. i 

McGlynn vs. Brodie, reported in 81 Cal., 876, is a very 
ably considered case, and that, and the cases cited and re- 
viewed by the Court in delivering the opinion fully sus- 
tain the proposition. 

The case in California is very similar to the one under 
consideration. The plaintiff had been engaged in work- 
ing in the vicinity of a dangerous piece ot machinery 
called a “cupola,” in repairing it, and after he had been 
so engaged for two days, it fell down and injured him. The 
Court held that he could not recover of the owners for the 
injury sustained on account of his knowledge of the con- 
dition of the machinery at the time. 


The Court says that “when a party works with, or in 
the vicinity of a piece of machinery insufficient for which 
it is employed, or for any reason unsafe, with a knowledge, 
or means of knowledge of its condition, he takes the risk 
incident to the employment in which he is engaged, and 
cannot maintain an action for injuries sustained arising out 
of accidents resulting from the defective condition of the 
machinery.” 

(See McGutrick vs. Mason, 4 Ohio St. Reports, 569; 
Hayden vs. Smithville Manufacturing Co., 29 Conn., 558; 
Williams vs. Clough, 3 Hurl & Norris, 258; Griffiths vs. 
Gidlow, ib., 648; Dynen ys. Leach, 40 E. L. and E., 492; 
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Skipp vs. Eastern Co. Railway Company, 9 Ex., 223; 
Sixth edition of Story on Agency, Sec. 453, and notes and 
cases cited.) - 

The Court below in refusing the instruction last referred 
to, refused to submit to the jury the question of fact, 
whether the respondent had knowledge or the means of ` 
knowledge, of the dangerous condition of the machine in 
question at the time of the accident. If this machine was 
improperly set up through the carelessness of appellant, 
or those employed to manage and superintend the work; 
and respondent was injured in consequence thereof, the 
only other question of fact to be ascertained in order to 
fix the hability of appellant, was whether the dangerous 
condition of the machine was unknown to respondent. 
That was a question of fact which should have been sub- 
mitted to the jury, as it appears there was some evidence 
on that point. 

The refusal of these instructions may have prevented a 
verdict in favor of appellant in the Court below. 

Therefore, the judgment is reversed and the case re- 
manded to the Court below for a new trial. 


ALEXANDER STEW ART, respondent | 


v8 
RUFUS PERKINS, appellant. | 


- APPEAL FROM BAKER COUNTY. 


In 1865 W. H. Packwood, by a written lease, demised the fourteen 
twenty-fourths of the Clark’s creek mining ditches to S. B. Morse. for the 
term of three years; and afterwards sold his interest in the ditches to 
Alexander Stewart, the plaintiff; in December, 1867, Morse employed 
Rufus Perkins, the defendant, to manage and attend fo the ditches during 
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his absence; he also instructed him how to dispose of the proceeds of the 
sales of water. Stewart claiming that the proceeds of the ditches had not 
been paid to him in accordance with the terms of the lease, commenced 
this action against Perkins, as the person in possession of the demised 
premises, for the amount alleged to be due him. - The defendant denied 
being in possession of the ditches, except simply as the agent of Morse, to 
whom he claimed he is accountable for all moneys received. 


The issues of fact were submitted to a jury who returned a general ver- 
dict in favor of plaintiff, and assessed his damages at $565 65, and under the 
direction of the Court returned certain special findings of fact; and among 
the others appears the following: 

“We find that defendant held possession of said ditches as the agent of - 
5. B. Morse.” 


From these findings of fact, the Court found, as a matter of law, that 
defendant was liable, personally, to plaintiff for the rent of the ditches. 
The Court also found that the general verdict for plaintiff was inconsistent 
with special verdict, and should be modified to $90 50, and rendered judg- 
ment for plaintiff for that amount and costs. To all of which rulings of the 
Court the defendant then and there excepted. 


Prim, J. 


The jury in this case ta whom was submitted the issues 
of fact returned a general verdict in favor of plaintiff, and 
returned specially at the same time that “ defendant held 
possession of said ditches as the agent of S. B. Morse.” 
This special finding is inconsistent with the general ver- 
dict, and should control it. The Code provides that 
“where a special finding of facts shall be inconsistent with 
the general verdict, the former shall control the latter, and 
the Court shall give judgment accordingly.” (Code, 192, 
Sec. 213). The Court found as a conclusion of law that 
defendant’s possession of said ditches as the agent of 
Morse was sufficient under the statute to render him ac- 
countable and liable to plaintiff, the assignee of Pack- 
wood, for the rent of the ditches. 


Sections 81 and 82, page 718, of the General Laws of 
Oregon are relied upon to sustain this view of the Court. 
Section 81 provides that, “every person in possession of 
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land, out of which any rent is due, whether it was origi- 
nally demised in fee, or for any other estate of freehold, or 
for any term of years shall be liable for the amount or 
proportion of rent due from the land in his possession.” 
Section 32 provides that “such rent may be recovered in 
an action at law, and the deed of demise, or other instru- 
ment in writing, if there shall be any, showing the pro- 
visions of the lease may be used in evidence by either 
party, to prove the amount due from the defendant.’’ 


The old common law doctrine was that “a rent charge 
could not be apportioned by the act of the landlord, no 
the principle that the contract was an entirety and could 
not be apportioned.” The objection was, “that 1t exposed 
the tenant to several processes of distress for a thing which 
was originally entire, and he ought not to be obliged to 
pay his rent in different parcels, and to several landlords, 


when he contra tEn to pay one entire sum to one person.” 


Sections 31 and 82 of the statute heretofore referred to, 
were copied frorn Sections 22 and 23 of Chapter 60 of the 
Revised Statutes of Massachusetts. They were adopted 
here to remedy a supposed defect in the old law, and to 
authorize an apportionment of rent in certain cases where 
a reversioner wished to sell his estate in different parts to 
different persons, or to make provisiou for his children. 
The Supreme Court, the highest judicial tribunal of that 
State, has given a judicial construction to the two sections 
contained in their statute. 

In Campbell vs. Stetson, reported in 2 Metcalf, 504, Shaw, 
C. J., in delivering the opinion of the Court, says: “These 
are part of a series of provisions respecting long terms, 
where a rent is reserved and where the lands, out of which 
such rents are to issue, are to be treated as real estate, and 
as such nl be divided and subdivided, by descent, parti- 
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tion, levy of execution, and otherwise, with various de- 
tailed provisions in regard to terms, and the apportionment 
and recovery of rents. But these statutes do not declare 
when and by what acts aright to rent shall be created, 
vested or transferred; but only declare how ıt may be 
recovered when it is due; that is, apportioned and recov- 
ered in an action of debt. They are intended to prescribe 
remedies; not to establish rights.’’ | 

We think it is very clear that Sections 31 and 32 of our 
statute had no applicability whatever to such possession 
of real estate as Perkins had in this case. He was not in 
the possession of the ditches in his own right as the sub- 
lessee or assignee of Morse, the original lesse of Pack- 
wood; but was simply in the possession of them as Morse’s | 
agent, employed by him to manage and control them dur- 
ing his absence. The possession of Perkins was the pos- 
session of Morse, his principal; and under the plain rules 
of law, applicable to the relation of principal and agent, 
he was bound to account to him for the proceeds of the 
sales of water. To hold him-personally liable for the rent 
due on the ditches to the lessor or his principal, would be 
contrary to every rule of common sense as well as justice. 
Therefore we think the Circuit Court erred in holding that 
defendant was personally liable to plaintiff for the rents 
due him on the ditches. 

J udgment reversed. 


JAMES H. FISKE and X) 
CLEMENTINE V. FISKE, plaintiffs and respondents, 


VS. 


JAMES KELLOGG and 
W. J. BRADBURY, defendants and appellants. 
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APPEAL FROM CLACKAMAS COUNTY. 


Held, that a sale of a decedent’s real estate to pay debts, by virtue of an 
order of the Probate Court, under the statute (1855), is void as to an infant 
heir not made party to the proceeding, and for whom no guardian was 
appointed. . 

Such proccedings are hostile to ihe heirs, who are advisory parties, and 
the Probate Court must have jurisdiction of the persons as well as-the 
subject-matter, in the manner provided for in the statute, or the sale will 
be void. 


——_—_——., for the appellants. 
MIT CHELL & DOLPH, for the respondents. 


PRIM, J. l 

This was an action to recover certain real estate situate 
in Clackamas county, belonging to the estate of Lot Whit- 
comb, deceased. The respondents are husband and wife, 
and Clementine V. Fiske the daughter, heir and devisee 
of the said Whitcomb. 

The executors of the will of the deceased sold the land 
in controversy under an order of sale made by the Pro- 
bate Court of Clackamas county, and appropriated the 
proceeds thereof in payment of the debts of the decedent. 
At the time this order of sale was made Clementine V. 


Fiske was a minor under age, had no guardian and was 


not made a party to the proceeding. Appellants were in 
possession of the property and claim title under the sale 
made in pursuance of this order. 


The principal question arising in this case is as to the 


validity of the order of the Court authorizing the sale of 


the land. It is claimed by respondents that this order 
was void as to them, for the reason that Clementine V. 
Fiske, whose interest they represent, had no notice, and 
was not made a party to the proceeding. 

Appellants insist that this, being a proceeding in the 
Probate Court to convert realty into personalty for the 
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payment of the debts of the decedent, is not a suit or in 
the nature of a suit, but a mere proceeding in rem, in 
which the executor is the sole representative of the estate; 
and therefore the heirs and persons interested in the estate 
are not advisory parties to the proceeding. They insist 
that this position is sustained by several cases cited from 
other States, and one case, at least, decided by the Su- 
preme Court of the United States. The case relied on is 
the case of Grignon’s lessee vs. Astor, reported in 2 How- 
ard, p. 819. That case arose under a statute in Michigan, 
and, by looking into it, it will seea that its provisions dif- 
fer very materially from those contained in our statute of 
1855, under which the proceeding now under considera- 
tion was had. ‘The first section of the Michigan statute 
provided “that upon representation of the insufficiency of 
the goods of an intestate to pay his debts, the same being 
made to appear to the Court, the said Court was author- 
ized to empower and license the administrator to make 
sale of all or part of the real estate of -the intestate; and 
the administrator, by virtue of such license, should by deed 
convey the same title as the deceased in his lifetime could 
have conveyed.” The Court held that the language used 
in this section of the Act vested in the Court jurisdiction 
io make the order of sale upon the facts stated in the peti- 
tion being made to appear. It further held that the mode 
of proof and giving notice prescribed by a subsequent 
section pertained to the exercise of jurisdiction after it was 
acquired, and was directory merely. 


We will now refer to a few sections of our Statute of 
1855, page 360: 


Section 9. “If it shall appear, by such petition, that 
there is not sufficient personal estate in the hands of the 
executor or administrator * * * * to pay the debts 


$ 
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outstanding against the deceased, * * * * * and 
that it is necessary to sell the whole or some portion of 
the real estate for the payment of such debts, the Probate 
Judge shallthereupon make an order directing all persons 
interested to appear before him at a certain place and 
` time therein specified, to show cause why such an order 
should not be made.” 


It will be noticed that by the provisions of this Section, 
when a petition is filed by the executor or administrator 
containing the facts necessary to give the Court jurisdic- 
tion of the subject matter, the Probate Judge is required 
to make an order directing all the parties interested to ap- 
pear and show cause why an order to sell the real property 
should not be made. While the Michigan Statute pro- 
vides that when such a petition is filed, and the facts 
therein made to appear to the Court, the Court is author- 
ized to empower and license the executor or administrator 
to sell so much of the land as mzy be necessary. 


Section 10. “A copy of such order to show cause, shall 
be personally served on all persons interested in the estate, 
* * * or shall be published at least four successive 
weeks,” &. This notice can be dispensed with by all 
_ persons interested in the estate signifying in writing their 
assent to the sale. 

‘Section 12. “It any of the devisees or heirs of the 
deceased are minors, and have a general guardian in the 
county, the copy of the order shall be served on the 
guardian; if they have no guardian, the Court shall, 
before proceeding to act upon the petition, appoint some 
disinterested person their guardian, for the sole purpose of 
appearing for them, and taking care of their intérest in the 
proceedings.” ' 

Section 13. “The executor or administrator may . be 
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examined under oath, and witnesses may be examined 
by either party, and process to compel their attendance, 
&c., may be issued as in other Courts,”’ 

Section 16. “If the Probate Judge shall be satisfied, 
after a full hearing upon the petition, and on examination 
of the proofs and allegations of the parties interested, that 
a sale * * * * of the real estate is necessary for 
the payment of debts, &, * * * * he shall make 
an order of sale authorizing the executor or administra- 
tor to sell, &e.’’ We apprehend these references to the 
provisions of our statute are sufficient to show that there 


‘is an obvious distinction between our statute and the one 


referred to in the case of Grignor’s lessee. 


Our statute plainly recognizes an interest in the infant 
heir or devisee in the land sought to be sold to pay the 
debts; and plainly provides that they shall not be deprived 
of it without appearing, or an opportunity of appearing 
and being heard, by their guardian. 


The Statute of New York, passed in 1813, contained 
provisions substantially the same as ours. The case of 
Schneider vs. McFarland, (2 Conn., 462, arose under 
that statute, and was a case precisely like the one under 
consideration. The case of Gregnon’s lessee, and nearly all 
the cases cited in this case by appellants, were thoroughly 
reviewed by the Court in deciding that case. The lear ned 
Judge in delivering the opinion of the Court, says: “no 
amount of proof would justify an order of sale until the 
necessary measures provided by law, were adopted to se- 
cure the appearance of the infant heirs and devisees, and 
to bring in the other parties in interest.’ * * * * x 
He further says: “the administrator is not, therefore, the 
sole representative of the real estate of the deceased in 
these proceedings. He is the. moving party in behalf of 
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the creditors. His object is by a special proceeding before 
a court of limited jurisdiction to turn the real estate into 
personalty with a view to the payment of debts. The heir 
has a right to contest his allegations, and show that no 
such necessity exists. The right is a most important one, 

and one which the statue effectually secures to him.” 

Again he very properly says “it is a proceeding by which 
the infant heir may be deprived of his inheritance, and to 
which he is an adversary and necessary party with a right 

by his guardian to represent and defend his own interest.” 

It is, therefore, as essential that the Surogate, (here Pro- 
bate Court,) should acquire jurisdiction of the person of 
the heir, to conclude his right by an order of sale, as it is 
of the property which is the subject of it. The case of 
Bloom vs. Burdick, (1 Hill, 189,) is to the same effect, 
and is referred to and approved by the Court in the case 
cited above, (see also: Biglow vs. Stearns, 19 Johnson, 38; 
33 Cal., p. 50.) In this case, we hold that the sale of the 
real estate of Lot Whitcomb, made by his executors under 
the order of the Probate Court, was void as to respondents 

for the reason that one of them, Clementine V. Fiske, was 
a minor, without any guardian at the time, and was not 
made a party to the proceeding. It is further insisted by 
appellants that as said Clementine Fiske. claims title as 
devisee, she can only take under the terms and restrictions 
of the will. The language used in the will is: “after all 
my lawful debts are paid and discharged, the residue of my 
estate, real and-personal, I give and bequeath,” &c. They 
insist this language implies a devise to the executors of 
the land in trust for the payment of debts, and also implies 

authority to them to sell the real estate for that purpose 

without applying to the Probate Court for an order of sale. 

‘We think the language used in the will, will not bear any 
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such construction. Section 29 of the Act of 1855, p, 363, 
provides that “if the testator shall make provision by his 
will, or deSignate the estate to be appropriated for the pay- 
ment of his debts, * ™* * they shall be paid accord- 
ing to the provisions of the will, and out of the estate thus 
appropriated. ’’ 

Section 80. “When such provision has been made or 
any property directed by the will to be sold, the executor 


- or administrator with the will annexed, may proceed to 


sell without an order of the Probate Court.”’ 

In this case, the will does not provide or designate what 
estate shall be appropriated for the payment of debts, nor 
does it direct any property to be sold, but merely provides 
generally that “after all of his lawful debts are paid and 
discharged,” what shall be done with the residue of his 
estate, both real and personal. We are unable to see how 
this provision of the will could make any difference, as 
the statute then in force required all the debts of the de- 
cedent to be paid before any devisee.or heir could take 
the real estate. We hold the executors had no authority 
under the provisions of the will to sell the real estate of 
the decedent for the payment of his debts without first 
duly obtaining an order of the Probate Court for that pur- 
pose; and any sale made by them without such an order 
was void as to respondents. 

The decree of the Circuit Court is affirmed. 


STATE OF OREGON, — 


vs 
J. B. SPORES, appellant. | 


APPEAL FROM DOUGLAS COUNTY. ` 
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Held that it is error to receive the verdict of a jury in a criminal case in 
_ the absence of defendant, where the crime charged is felony. 


JOHN KELSAY, J. F. WATSON and W. R. WILLIS for appellant. 
JOHN BURNETT and R. S. STRAHAN for respondent. 
Prim, Cu. J. 

Appellant was indicted for the crime of wilfally and 
knowingly altering and defacing the artificial ear-marks of 
sheep, the property of another, .and converting them to 
his own use, under Sec. 551, p. 587 of the Code. The jury 
returned a verdict of guilty as charged in the indictment, 

When the verdict of the jury was returned into Court 
the defendant was not present and was not called. It was 
received by the Court and ordered to be éntered of record in 
the absence of defendant and the jury discharged. He 
was on bail at the time and had been present during the 
trial up to that time. Two days afterwards when he was 
called up for sentence and asked by the Court if he had 
anything to say why the sentence of the law should not 
be passed upon him, he replied that he objected on the 
ground that the verdict of the jury was received by the 
Court when he was not personally present. Notwithstand- 
ing the objection, the Court proceeded to sentence him to 
imprisonment in the penitentiary for one year, to which 
his counsel then and there excepted. 

The only question presented by this appeal is whether 
it was error in the Court below to receive the verdict of 
the jury without the defendant being personally present. 
Section 144, page 464 of the Code provides that “If the 
indictment be for a misdemeanor, the trial may be had in 
the absence of the defendant, if he appear by counsel ; but 
“if it be for felony, he must be present in person,” 

There are other sections, one of which provides that he 
must be present at the arraignment and at the time of 


sentence. ! 
69 
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As the crime for which appellant was convicted was a 
felony under the Criminal Code, it is admitted by counsel 
for the State that he must be present at the trial; butit is 
insisted by them that the receiving of the verdict is no 
part of the trial. Then the question must turn upon the 
point whether the receiving of the verdict is a part of the 
trial, or does the trial end when the Court submits the 
case to the jury for verdict? 

Section 175, page 188 of the Code, defines a trial to be 
“the judicial examination of the issues of fact between 
the parties.’’ Burrell’s Law Dictionary defines a trial to 
be “the examination and decision of an issue of tact by 
the jury under the supervision of the Court.’ Stephens, - 
on Pleadings, page 76, calls it the “decision of an issue of 
fact.” 8 Bl. Com., page 330 says: “Trial has been long 
used to express the investigation and decision of fact only.”’ 
The Code further provides that the defendant may be 
present when the verdict is returned, and may poll the 
jury by asking each one of them as his name is called 
whether that is his verdict. . 

Then we conclude that the “trial’’ not only includes 
the examination of the issues of fact between the State 
and defendant; but that it includes the decision of those 
issues of fact also, which decision is made known by the 
announcement of the verdict of the jury. 

Then, as appellant was prevented from exercising the 
right which the law gives him of polling the jury, we 
hold that it was error in the Court below to receive the 
verdict in his absence. 

Therefore the judgment of the Court below is reversed, 
and a new trial awarded appellant. 
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R. H. DEARBORN, administrator of the estate ) 
of R. E. Stratton, deceased, appellant, 
- JAMES J. PATTON, 


VS. l t 
JOHN ©. SMITH and 
D. C. UNDERWOOD, respondents. 


APPEAL FROM DOUGLAS COUNTY, 


Where a judgment was obtained before a Justice of the Peace for more 
than ten dollars, exclusive of cost, under the statutes of 1855, it was neces- 
sary to file a certified transcript of such judgment in the office of the 
Clerk of the District Court in the county where the judgment was ren- 
dered, in order to acquire a judgment lien upon real estate. Filing a mere 
abstract of such judgment is a failure to meet the requirements of the 
statute. i 


This suit was commenced by the administrator of the estate of R. E. 
Stratton, to foreclose a mortgage executed by Patton to secure the payment 
of a certain promissory note given by him to Stratton on the 24th of May, 
A. D. 1861, for $591, payable in five years with interest from date. The 
mortgage was duly recorded in‘Douglas county, on the 4th day of March, 
1862. Smith filed a separate answer, in which he claims to be the assignee: 
of a judgment by a Justice of the Peace, in favor of S. Marks & Co. vs. d.. 
J. Patton, on the 17th of June, 1861, for $69 50, with interest thereon at 2. 
per cent. per month. It is further claimed, that a certified transcript of’ 
this judgment was filed in the office of the Clerk of the District Court of’ 
Douglas county, on the 5th day of July, 1861, and was then and there en- 
tered in the judgment docket of said Court, by virtue of which it is claimed: 
it then and there became a lien upon the land embraced in the mortgage to. 
Stratton. l 

These allegations of fact in the answer were put in issue by the replica- 
tion. It appears from the statement of facts sent up with this appeal, that 
a, certified copy of the Justice’s docket was offered and read in evidence;. 
and also a paper purporting to be-a certified transcript of the judgment on ~ 
file in the Clerk’s office, under which the judgment lien is claimed. This. > 
transcript is in words and figures as follews, to wit: 


“IN JUSTICEH’S COURT. 


“ Before J. R. Ellison, Esq., Justice of the Peace, Oakland, Douglas. 
county, Oregon. 


E 
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“8. MARKS & OD., } 
Vs. ' È Action at law to recover money. 


J. J. PATTON. 
Judgment rendered for the plaintiff against the defendant, June 17, 
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Interest on judgment at 2 per cent. per month.” 


The other transcript of the Justice’s docket, read in evidence, shows that 


‘a complaint was filed and summons issued, returnable on the 17th day of 


June, 1861; that Patton appeared on that day before the Justice and con- 
fessed judgment for the amount denmsanded in the complaint; and that 
judgment was duly entered in the dockct of the Justice for the amount and 
costs of suit, which were taken up by items. Nothing appears in this 
transcript about interest. 

The Circuit Court held that respondent Smith had a valid subsisting 
judgment lien on the mortgaged premises, and that it was prior to that of 
appellant. This position of the decree is appealed from. 


Prim, C. J. 


“One of the respondents (J. C. Smith) in this appeal is 
the assignee of a judgment rendered in Douglas county by 
a Justice of the Peace in favor of the firm of S. Marks & 
Co. vs. J. J. Patton for sixty-nine and fifty hundreths of 
dollars. The only question here is, did this judgment be- 
‘come a lien upon the land embraced in the mortgage exe- 
cuted by Patton to R. E. Stratton; because if it became a 
lien at all there can be no question but that it was prior in 
‘time to that of the mortgage. 

We think it did not become a lien upon the land in 
question, for the following reasons: Under the statute in 
force at the time this judgment was rendered, any person 
obtaining a judgment in his favor before a Justice of the 
Peace for more than ten dollars exclusive of cost and 
wishing such judgment to become a lien upon the real 
estate, was required to file a certified transcript of such 
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judgment in the office of the Clerk of the District Court 
of the county-in which the jndgment was rendered. The 
statute then provides that “every such judgment from the 
time of filing the transcript thereof shall have the same 
lien on real estate of the defendant in the county as a 
judgment of the District Court of the same ORED n 
(Statutes of 1855, Secs. 78, 79, p. 304.) 

It will be noticed that a certified transcript of the judg- 
ment is required to be filed in order to become a lien upou 
the real estate; and a transcript is defined by the author- 
ities to be a copy of an original record. (See Burrell’s Law 
Dictionary.) It appears from the facts developed in this 
record, that the paper purporting to be a-certified tran- 
script of the judgment rendered by the Justice and placed 
on file in the office of the Clerk of the District Court; was 
' a mere abstract of the judgment rendered by the Justice, 
instead of a certified copy thereof as was required by the 
statute in force at the time. The filing of a mere abstract 
of the judgment, instead of a certified copy thereof was an 
entire failure to meet the requirements of the statute in 
this respect and therefore amounted to nothing. 


The abstract fails to show upon its face, that the judg- 
ment debtor was either served with process, appeared in 
Court, or had any notice whatever of the commencement 
of the action. In fact, it does not even show that a com- 
plaint had been filed. ‘Then so far as this abstract shows 
the Justice had no jurisdiction whatever to render such a 
judgment; and was therefore void upon its face. 


But it was insisted in the argument of this appeal by 
counsel for respondent, that this abstract was a substantial 
copy of the judgment, rendered by the Justice, as appears 
from a copy of his docket read in evidence at the hearing 
of this case in Court below; but in this we think they 
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were mistaken. The variance was not only substantial 
but material, as will plainly appear by an inspection of 
the two papers. The certified copy of the Justice’s docket 
not only shows that a complaint was filed and that a sum- 
mons was issued returnable on the 17th day of June, 1861, 
the very day on which the judgment was rendered; but it 
also shows that upon that very day the defendant appeared 
before the Justice and confessed judgment on plaintiff ’s 
demand, which judgment was thenand there entered upon 


~- the docket of the Justice. 


If such a transcript as this properly certified, had been 
filed instead of a mere abstract of the judgment, it would 
have met the requirement of the statute and consequently 
secured the hen; because such a transcript would have 
shown upon its face not only that such a judgment was 
rendered and the amount of it; but the authortity and 
jurisdiction of the Court. 

No certified transcript of respondent’s judgment having 
been filed in the office of the Clerk of the District Court, 
he acquired no judgment lien upon the premises embraced 


in appellant’s mortgage; therefore we hold that the de- 


cree of the Court below is erroneous and should be 
reversed and modified, so as to give appellant the prior 
hen upon the land in question. 


SAMUEL M. SMITH, | 
T. A. DAVIS and | 
P. C. SCHUYLER; partners, under the 

name of Smith & Davis, respondents, 


VS. 


L 
| 
ELLENDALE MILL COMPANY, 
appellants. 

J 
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“APPEAL FROM MARION COUNTY. 


Under the Code, a judgment, for want of answer, cannot be appealed 
from. 


A judgment for want of an answer can only be taken when it appears 


_ that defendant has been duly served with summons and has failed to answer 
the complaint within the time dilowed by law. 


` To be duly served with a summons implies that defendant has been duly 
served with a summons notifying him to appear and answer in the Court 
where the judgment ts sought to be taken. 


Prim, C. J. 


This was an action at law to recover money on account 
for drugs, dyes, etc., sold by respondents to appellant, on 
request. Judgment was rendered against defendant in 
the Circuit Court of Marion county for the amount claimed 
in the complaint, there being no answer, filed thereto by 
appellant. j 

The summons served on appellant is entitled “In the 
Circuit Court of the State of Oregon, for the county of 
Multnomah,” and required appellant to appear and answer 
in the Court above mentioned, instead of the county of 
Marion, where the judgment was rendered. This sum- 
mons, was served on R. P. Boise, the . President of the 
Ellendale Mill Company, in the county of Marion, by the 
Sheriff of said county, | 

Appellant appeals from this judgment, and alleges as 
error that the Court had no jurisdiction of the defendant, 
for the reason that there was no summons served on it to 
appear in said Court, the summons being to appear in the 
Circuit Court of Multnomah county. 

The respondents admit the judgment to be erroneous in 
this respect, but claim this Court has no jurisdiction to 
entertain this appeal, for the reason that tlhe judgment was 
rendered in the Contt’below tor want of answer, from 
which, it is claimed under the Code, no appeal lies. The 
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Code provides that “any party to a judgment or decree 
other than a judgment or decree given by confession or 


for want of answer may appeal therefrom.” (Code p. 280, 
sec. 526.) 


It further provides (p. 200, sec. 246), that a judgment 
for want of answer can only be rendered when “it appears 
that the defendant has been duly served with the summons, 
and has failed to answer the complaint” within the time 
allowed by law. 


Soe Ate 


4 
-E kp ead, S 
AA 


mantia 


e- ye e maian 


Te aA pE eet SRE EE e TAAA ED ps 


; Under the Code any judgment other than one given by 
confession or for want of answer may be appealed from. 
j It is not claimed that this jadgment was given by confes- 
Cs sion. The only question then to be determined here is, 
i whether it is such judgment as could be taken under the 
Code for want df answer. If so, no appeal lies and the 
motion of respondents to dismiss should prevail. The | 
i language of the Code is when “it appears that the de- 
| fendant has been duly served with the summons,’ ete, 
This language, we hold, implies not only that it should 
appear that defendant has been duly served with a sum- 
a. oe mons, but that the summons served should notify him to 
| appear and answer in the Court where judgment is sought 
i to be rendered against him. To hold otherwise would not 
| 


only defeat the object of the statute, but open a wide door 
to fraud. The object of requiring a summons to be served 
on the defendant is not only to notify him that he is sued, 
io but to inform him of the nature of the action and in what 
" Court he is required to appear and answer. And when it 
| appears that such a summons has been duly served on him 
| | and he fails to answer within the time allowed by law, a 
i judgment for want thereof may be rendered against him; 
~ and from such judgment the Code provides no appeal can 
be taken. The motion of respondents to dismiss this ap- 
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peal is overruled, and the judgment of the Court below 
reversed. 


J. B. SHEPHERD, respondent, ) 
VS. i \ 
IRA HAWLEY, appellant. 


APPEAL FROM LANE COUNTY. 


Opr Statute does not define an estray, but merely provides, where, when, 
and how they may be posted. An estray is an animal that has escaped 
from its owner and wanders or strays about—usually defined at common 
law as a wandering animal whose owner is unknown. 

An animal cannot be an estray when on the range where it was raised, 
and permitted by its owner to run, and especially when the owner is known 
to the party who takes itup. The fact of his being breachy or vicious has 
reference only as to when he may be taken up. 

An animal to be taken up and posted as an estray in the months of Au- 
gust and September must be not only an estray, but either breachy or 
vicious. - 


Prim, C. J. 


This action was commenced by respondent to recover 
the possessión of a bull, which he claims was taken from 
him by appellant about the 26th of August, 1870, under 
'` pretense of posting him as an estray. 

It is claimed in the answer that the animal was both 
both breachy and vicious, and was taken up and posted 
as an estray. The bill.of exceptions develops the follow- 
ing facts: that appellant was a householder, and that he 
and respondent resided in the same neighborhood; that 
the animal in question was breachy and vicious, and had 
been running at large about the premises of appellant for 


two months prior to the time when he was taken up; that 
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appellant knew the animal in question was owned by res- 
pondent when he took him up. 


At the trial in the Court below, the jury were instructed 
as follows: “If you find from the evidence that the bull 
in question was raised in that neighborhood, and upon that 
range, and Hawley knew to whom he belonged, and found 
him running at large on that range where he was raised, 
then he was not an estray.” 


In order to authorize an individual to take up an estray 
he must be [a] householder, and the owner of the estray 
must be unknown to him, or the animal must be off the 
range where he was permitted to run by his owner. An 
animal cannot be an estray when on the range where he 
was raised and permitted to run, and especially where 
the owner is known to the party who takes him up. The 
fact of being breachy or vicious has reference only as to 
when he may be taken up. That in order to enable 
defendant to take up an animal in the months of August 
or September, you must find not only that the animal was 
an estray, but that it was breachy or vicious. An animal 
running in its usual range where its owner lives, and 
where he is known by the person taking it up to exercise 
supervision and control over it, is not an estray, even 
though it is not confined in an enclosure.”’ 


It is claimed by counsel for appellant that these instruc- 
tions of the Court were erroneous. Our statute provides 
that “any householder, about whose premises any estray 
may be in the habit of running at large, may take up the 
same, &c.; * * * * Provided, That no estray shall 
be taken in the months of May, June, July, August, Sep- 
tember, October and November, except breachy or vicious 


animals, which may be taken up in any month.’’ (See 
General Laws, p.°T22, Sec. 2.) 
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The statute does not detine an estray, but merely pro- 
vides who may take up and post them—how it shall be 
done and when—that is, during what months it may be 
done. - | 


The person taking up and posting must bea house- 
holder, and the estray must be in the “habit of running 
at large about his premises.” It can be done only be- 
tween the months of November and May, “except breachy 
or vicious animals, which may be taken up in any month.” 
Under this exception in the proviso of section two, it is 
claimed, on behalf of appellant, that any breachy or 


vicious animal running at large about the premises [of] a 


householder, may be taken up and posted during any 
month, although the owner of such animal may be well 
known to the person taking it up. On this proposition, 
we think the Court below properly held that the fact of 
an animal being breachy or vicious, has reference only as 


to when it may be taken up. In other words, to author- l 


ize the posting of an animal during the excepted months, 
it must be not only breachy or vicious, but an estray as 
well. An estray is defined by Burrell’s Law Dictionery 
to be “an animal that has escaped from its owner and 
wanders or strays about.’ This author says it is usually 


defined “as a wandering ‘animal, whose owner is un- 
known.”’ (See also, 2 Kent, 351; 1 B1., 297, 298.) 


According to this definition, an animal running on the 
range where it was raised, or where it was permitted to 
run by its owner, could not be considered an estray; 
becanse, in so doing, it could not be considered as having 
escaped or wandered away from its owner; and especially 
where, as in this case, the owner was known to the person 
taking it up. . 

A number of other instructions were asked by appel- 
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lant and refused by the Court, which we deem unneces- 
sary to notice, as they were merely the converse of those 
given by the Court. 

There being no error in the instructions and proceed- 
ings of the Court below, the judgment is affirmed. 


Ho ARTHUR WARNER, respondent, } 
VS. > 


i JOHN MYERS, appellant. ` J 


pas 


APPEAL FROM CLACKAMAS COUNTY. 


an office to deliver to his successor the appurtenances, ete., thereof, 

- The proceeding under the writ cannot be used as a means of determining 

the ultimate rights of the parties to the office. 

P The principal fact to be ascertained is, to whom did the Board of Can- 

; ; yassers award the certificate of election? It being the duty of the Board to 

determine this question in the first instance, the correctness of its decision 

cannot be enquired into in this form of proceeding. 

: Its decision, although erroneous in point of law or fact, must stand until 

1, reversed or set aside by a competent tribunal end in a proceeding where its 

correctness may be enquired into. 

| os Respondent filed a petition in the Circuit Court of Clackamas county, 
praying for a writ of mandamus to compel appellant to deliver to him the 
jail of the county with its appurtenances and property therein belonging to 


by 
The writ of mandamus is the propor remedy to compel an incumbent of 
7 
| 
| 


a f the county. a 
a The petition alleges that Warner was culy elected Sheriff of said county 
t on the 6th day of June, 1870; and that since said election he has duly qual- - 


ified and entered upon the duties of said office. That Myers was the acting 
Sheriff of said county prior to the election and qualification of said peti- 
je tioner. Myers in his return to the writ, alleges that he had received a ma- 
jority of all the legal votes cast in Clackamas county for said office of Sheriff; 
and that a proceeding was then pending in Court wherein he is contesting 
the right of respondent to hold said office. 

This portion of the return was stricken out on motion as irrelevant mat- 
ter to which ruling of the Court appellant excepted. 
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At the trial respondent produced in evidence the certificate of election 
issued to him upon the canvass of the votes and his oath of office indorsed 
thereon; his official undertaking with affidavits of justification of sureties, > 
together with its indorsement of appproval and filing. He then produced a 
certificate from the County Clerk, showing that he had qualified as Sheriff 
on the fifth day of July, 1870. 


‘Appellant then proved that he had .beén in possession of the county jail 
continuously during the past year. 


On final hearing the writ was made peremptory by the Court as prayed. 
for in the petition. i 
Myers appealed from the decision. 


Parr, C. J. 


This was a proceeding in the Circuit of Clackamas to 
compel appellant by a writ of mandamus to deliver to re- 
spondent the County Jail with its appurtenances and 
property therein belonging to the county. Under the 
provisions of our Code the office of this writ is precisely 
the same as it was at common law. 

It may be issued to any inferior Court, corporation, 
board, officer or person to compel the performance of an 
Act which the law specially enjoins as a duty resulting 
from an office of trust or station. (Code, Sec. 982, p. 


298.) 


Two questions are raised by appellant on this appeal: 

First—He claims this writ was improperly issued for 
the reason that respondent had a plain, speedy and ade- 
quate remedy in the ordinary course’ of. law. 

Second—That the Court erred in striking from his. re- 
turn to the writ, that portion which alleges that he had 
received a majority of all the legal votes cast for the office 
of Sheriff in the county of Clackamas; and that a proceed- 
ing was then pending in the Court wherein he was con- 
testing the right of respondent to hold said office of 
Sheriff. l 


We will first consider the question whether respondent 
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had a plain, speedy and adequate remedy in the ordinary 
course of law. If he had, the same section of the Code 
just referred to provides that this writ shall not issue. 


The only remedy pointed out by counsel for appellant 
is that provision of our statute, which provides how the 
election of any person to any county or district office may 
be contested. (General Laws, p. 707.) 


Section 87 provides that, “ any person wishing to contest 
the election of any person to any county or district office may 
give notice in writing to the person whose election he intends 
to contest,that his election will be contested,stating the cause 
of such contest briefly, within thirty days from the time said 
person shall claim to have been elected.” The next section 
provides that “such notice shall ‘be served as a summons 
ten days before the hearing of said contest, and that if the 
Circuit Court cannot hear it in term time within one 
month of the termination of such election the Circuit 
Judge may hear and determine it at chambers as soon 
thereafter as may be practicable, and shall make all neces- 
sary orders for the trial of the case.” It further provides 
that “the County Clerk shall issue a certificate to the per- 
son declared to be duly elected by said Court.’’ Here 
this proceeding ends. All the Court can do in a proceed- 
ing of this nature, is to determine, who was duly elected, 
and order a certificate to be issued by the Clerk to the 
person so declared duly elected. Respondent had no occa- 
sion to resort to this remedy, as he was already in the 
possession of a certificate of election duly issued by the 
County. Clerk in pursuance of the decision of the Board 
of Canvassers, whose duty it was under the law to canvass 
the votes and determine who had received a majority of all 
the legal votes cast. If he had resorted to this proceed- 
ing all the Court or Judge could have awarded to him at 
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the end of the proceeding would have been a certificate of 
election. With such a certificate in his possession he could 
not have entered upon the duties of the office until he 
had qualified by taking the oath of office and filing his 
official undertaking. This is precisely what he could 
have done, and in fact had done under the certificate which 
he already lad at the commencement of this proceeding. 
But appellant having been the former incumbent of the 
office, refused to recognize respondent as Sheriff and 
refused to deliver to him the County Jail with its appurte- 
nances and property therein belonging to the county, to the 
possession of which the Sheriff is entitled by virtue of his 
office. Thus it will be seen that the remedy pointed by 
respondent is entirely inadequate to meet the emergéncy of 
this case.. What appellant desires is, to be placed in the ac- 
tual possession of the County Jail and its appurtenances; 
and we know of no other plain and speedy remedy, in the or- 
dinary course of the law, by which this object can be ob- 
tained. | i 


w mna me 


The statute concerning elections (Section 31, General 
Laws, p. 705) “makes it the duty of the county clerk, 


when the votes are canvassed, to make out a certificate of , 


. election, to each of the persons having the highest num- 
*ber of votes, &c.’’ By Section 9, General Laws, (p. 828,) 
“the sheriff must qualify by filing with the county clerk 
of the county wherein he is elected, his certificate of 
election, with an oath of office endorsed thereon, * * * 
and also give and file the undertaking hereinafter provided.’ 
By Section 983, (p. 898,) “when anew sheriff is elected 

or appointed, and has qualified, the county clerk shall 
give him a certificate of that fact, under the seal of his 
office.” “ Whenever thereafter the new sheriff is author- 
ized by statute to enter upon the duties of the office, he 


t 
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shall serve such certificate upon the former sheriff, from 
which time his powers cease, except when otherwise 
specially provided.” 

By Section 984—“ within one day after the service of 
thé certificate upon the former sheriff, he shall deliver to 
his successor the jail of the county with its appurtenances 
and the property of the county therein.”’ 


Under the provisions of the Code just cited above, and 
under the facts appearing in this record, it was the duty 
of appellant to deliver to respondent the county jail with 
its appurtenances, and property therein belonging to the 
county. 

The next question to be determined is whether that por- 
tion of appellant’s return to the writ should have been 
stricken out by the Court, which alleges that he had 
received a majority of all the votes cast; and that a pro- 
ceeding was then pending in Court, in which appellant 
was contesting respondent’s right to hold said office. 
We think it is well settled by authority, and conceded to 
be law by both parties, that this proceeding cannot be 
used as a means of determining the ultimate rights to the 
office. f 


The principal question of fact to’ be ascertained in this 
proceeding is, what was the decision of the board ‘of | 
canvassers? To whom did that Board award the certifi- 
cate of election? It was-the duty of that Board to decide 
that question in the first instance, and the correctness of 
its decision cannot be enquired into in this proceeding. 
Its decision, although erroneous in point of law or fact, 
must stund until reversed and set aside by a competent tri- 
bunal, and in a proceeding where its correctness may be 
enquired into. (Lawrence vs. Houghton, 5. Johnson, 128; 
6 Hill, 114; 4 Renmen, 829; 2 Seldon, 137.) The fact 
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that an appeal has been taken does not effect the conclu- 
sive nature of the decision while it remains unreversed. 
(49 Barb. 166.) 

Then we hold the Court acted correctly in striking out 
that portion of the return for the reason that it presented 
matter irrelevant and not pleadable in this proceeding. 

Judgment affirmed. 


* DELIA B. LEWIS, respondent, |) 
| 

v3. > 

| 

DAVID R. LEWIS, appellant. J 


APPEAL FROM POLK COUNTY. 


Bill of Exceptions.— What a bill of exceptions should contain, 


Sufficiency of Sureties.—Exception to the sufficiency of sureties to an 
undertaking on appeal must be made within five days from the filing of the 
undertaking. 


This is a suit- in equity. Defendant appeals from-the decree entered in 
the Court below. The notice of appeal is as follows: ‘* Notice is hereby 
given to said plff. and her attorneys of record, Sullivan and McCain, that 
defendant appeals from the decree of said Circuit Court, rendered on the 
first day of May, 1871, in favor of said plff. and against said defendant for 
the recovery and possession of about 18 acres of land described in said de- 
cree, to the Supreme Court of said State, at the next regular term thereof, 
on the first Monday of September, 1871; said defendant, D. R. Lewis, as- 
signs error in the said, decree and therefore appeals from the whole thereof.” 
This notice was duly served on May 15, 1871. The undertaking on appeal 
was filed on May 17, 1871. On May 30, 1871, the plaintiff caused to be 
served upon the defendant a notice of exception to the sufficiency of the 
sureties on said undertaking, The sureties failed and refused to justify,— 
and now the respondent files her motion to dismiss the appeal for the rea- 
sons: 

“1, That notice of appeal served in said suit is insufficient; it does not 
inteligibly refer to the judgment or decree rendered. ° 

‘2, There is no undertaking filed, such as the law requires, for the reason 


~ 
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that the sureties refuse to justify as required by the statute in such case 
made and provided.” 


SULLIVAN and THOMPSON for the motion. 
CURL, APPLEGATE and KELSAY contra. 


McArtuour, J. 


Upon the first point presented, we are of opinion that a 
notice of appeal which sets forth with reasonable certainty 
the decree appealed from, the Court in which the decree 
was rendered, the time when rendered, the names of the 
parties and the fact that one party or the-other intends to 
appeal therefrom to the Supreme Court, is a sufficient no- 
tice in a suit in equity. If a party desires to appeal from 


a judgment in an action at law the grounds of error must 


be specified, but by reason of Sub. 1, sec. 527 of the Code 
(vide Laws of 1870, p. 32), it is otherwise when an ap- 
peal is taken from a decree in a suit in equity. 

This being an appeal from a suit in equity, we deem the 
notice of appeal sufficient. 

The second point depends upon the construction of Sub. 
2, sec. 527 (see Laws 1870), which reads as follows: 
¢ Within ten days from the service of appeal, the appel- 
lant shall file with the Clerk an undertaking, as hereinafter 
provided. Within five days thereafter the adverse party 
shall except to the sutficiency of the suretiesin the under- . 
taking or he shall be deemed to have waived his right 
thereto.” Weare of opinion that the word “theredfter,”’ 
used in said subdivision, refers to the time when the un- | 
dertaking is filed. Exceptions, therefore, to the sufficiency 
of the sureties on the undertaking on appeal must be ` 
made within five days from the filing of the undertaking. 

Hence the motion is denied. 
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JOHN O'RILEY and MARY O’RILEY, plaintiffs, 


& . 

VS, > 
JOHN WILSON, defendant } 
Borsz, J. ‘ 


This was an action brought by-the plaintiffs to recover 
damages accruing to the plaintiff, Mary O’Riley, from the 
falling of certain seats, erected by the defendant at his 
circus, whereby the plaintiff was injured. l 

The defendant, in his special answer, says: 

“ Defendant for further answer avers that after the com- 
mitting and happening of the alleged and supposed griev- 
ances and acts, in the complaint mentioned and before this 
action, to wit: on the said 20th day, of September, 1869, 
the defendant delivered to the plaintiff seventy-five dol- 
lars in coin, and paid the surgeon’s bill for attendanee upom 
the said Mary O’Riley, and in consideration of such pay- 
ment to the surgeon the plaintiffs accepted and received 
the sum of seventy-five dollars aforesaid, in full satisfac- 
tion and discharge of the damages or liabilities in the 
complaint mentioned and of all the damages by the plain- 
tiffs sustained by reason of the matters and things therein. 
alleged.” o 

To this answer, the plaintiffs reply: 

“That it is not true that plaintiffs, in consideration of 
the payment ofthe sum of seventy-five dollars, or any 
other sum and the surgeon’s fee for attendance upon plain- 
tiff, Mary O’Riley, accepted the same in full satisfaction. 
and discharge of the damages or liabilities in the com- 
plaint mentioned and set ont, and of all the damages by 
the plaintiffs sustained by reason of the matters and things 
„in said complaint alleged,. and plaintiffs deny that they: 
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have ever received from any person or persons compensa- 
tion or satisfaction for the injury and damages in the com- 
plaint in this action set out.”’ 


The general allegations of the complaint were also 
denied. <A trial to a jury was had, and @ verdict for the 
plaintiffs; when the defendant moved for judgment, not- 
withstanding the verdiet; which motion was allowed, on 
the ground that the replication did not deny the accord 
and satisfaction pleaded in the special answer of the de- 
fendant. And the question to be determined by this Court 
is, does the replication put in issue the allegations of said 
special answer? ' 


The answer says that defendant paid the surgeon’s fees 
anl paid the plaintiff seventy-hve dollars, which was ac- 
cepted as a full settlement and satisfaction by the plain- 
tiffs. | . 

The reply does not deny the receipt of the money or 
the payment of the surgeon's fee, which is therefore ad- 
mitted; but plaintiffs say that it is not true that they 
accepted the same in full satisfaction, and discharge of the 
damages or liabilities in the complaint mentioned. It is 
insisted that it is not sufficient to deny an allegation to be 
to the effect, as mentioned in the pleading, replied to, but 
that the denial must show that there has been no settle- 
ment whatever. This is not a denial of a conclusion of 
law. A certain fact is set out in the answer, to wit: 
That the payment of the surgeon’s fee and the pay- 
ment of seventy-five dollars were accepted by the 
plaintiffs as a full settlement of the damages; that 
is to say, that such was the contract and the consideration 
thereof. Plaintiffs deny that they ever made any such 
contract. I think this is the denial of a fact, and not the 
pleading of a conclusion of law. It is not a denial of the 


= 
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defendant’s conclusion of law, but it is the denial of the 
of the fact that there was any agreement such as the de- 
fendant has alleged. To say that a certain sum was 
accepted is stating a fact, and to deny it is to deny a fact. 
We think the replication makes an issue of fact with the 
answer on the question as to whether there was an et 
ance in discharge of damages or not. 
Judgment reversed. 


d 


B. F. BROWN, petitioner and appellant, 
vs. 

| 

J 


L. FLEISCHNER, defendant and respondent. 


KNIGHT & LORD for appellant. 
G. W. LAWSON and C. G. CURL for respondent. 


THAYER, J.* 

This was a proceeding by petition for a writ of mandamus 
against the State Treasurer, L. Fleischner, to compel the 
payment of five certain State warrants, drawn in 1869 and 
1870 by Samuel E. May, late Secretary of State, upon said 
Treasurer, who refused payfnent thereof. 

The application for the writ was argued at’ Chambers 
before the Judge of the Third Judicial District, Hon. R. 
P. Boise, and the writ dismissed, from which the peti- 
tioner appeals to this Court. 


Many points were discussed in the argument of this 


case, by the counsel for both parties, which this Court 
does not deem it necessary to decide. 

It seems from the proceedings herein, that the Legisla- 
ture which convened in 1868, failed to make appropriations 


# Dissenting opinion filed (see page 439:) ‘ 
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to defray the expenses of the State for the ensuing two 
years, as required by law. 


eet 


The only question which this Court: has considered it- 
necessary to determine is: whether the State Treasurer 
was bound to pay warrants drawn upon him by the Secre- 
tary of State, when no appropriations have,been made by 
the Legislature for their payment? 

Section 2, of Article IX, of the Constitution of this 
State reads as follows: “The Legislative Assembly shall 
provide for raising revenue sufficient to defray the expenses 
of the State for each fiscal year, and also a sufficient sum 
to pay the interest on the State debt, if there be any.” 
Section 4, same Article, provides, that no money shall be 
drawn from the Treasury, but in pursuance of appropria- 
tions made by law.’ Section 7, ditto, provides, “That 
laws making appropriations for the salaries -of public 
officers and other current expenses of the State, shall con- 
tain provisions upon no other subject.”’ a 

The Statute, page 621, Section 16, Subdivision T, pro- 
vides, that among other duties of the Treasurer, “he shall 
examine and determine the claims of all persons against 
the State, in cases where provisions for the payment thereof 
shall have been made by law, and to indorse upon the same 
the amount due and allowed thereon, and from what fund 
the same is to be paid, and draw a warrant upon the 
Treasury for the same,” ete. 

The Secretary of State, like every otner officer of the — 
State government, possesses no substantive powers, except 
such as are eunumerated in the Constitution and statute. 
The provisions of law referred to define and limit his 
duties, and he can only exercise those duties upon the 
terms and conditions specified in those provisions. His. 
authority to audit accounts and draw warrants upon the 
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Treasurer, depends upon the condition that an appropri- 
ation has been made by the- Megiblative Assembly for 
their payment. 

The State Treasurer, like the Secretary, has only limited 
duties and functions, which he has no right to transcend. 
He is presumed to know what appropriations have been 
made by the Legislature,’ and has no right to pay war- 
rants, unless drawn upon some specified fund, except 
when a claim or amount is authorized by law to be paid 
out of a general contingent appropriation, which he may 
pay upon warrant of the Secretary. (See Statute, page 
625, Sec. 26, Sub. 2.) 

These guards and checks upon transactions of public 
officers were wisely made, and each officer should be re- 
quired to keep within the scope of his authority, not only 
in order to secure the. interest of the publie, but also to 
protect the rights of the individual citizen. As there 
were no appropriations made for the payment of the war- 
rants in question, the Secretary of the State had no right 
to draw the same, and the State Treasurer violated no 
official duty in refusing to pay them. 

The decision of the Court below is, therefore, affirmed. 
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1b; what LO BPO yess was tirien eura niu K Eaa Sa EEES 136 
ib, persons signing to be deemed a body corporate........... 136 
property not to exceed $500,000 0.0.0... ake nesses tereeeees TEE 186 
corporations power of........ EE E A T T 136 

deeds and writings to be signed by persons representing 
corporation in official capacity ......s.sssesssseseseseoasesessase 137 
certified copy of articles to be evidence......esersererssserssssss 137 

D. 
Deady’s reports to be purchased by secretary of state......s.sccsseserees 63 
Deady, M. P., code commissioner............. ERE PENI ETE a 71 
Day, Silas J., commissioner of Southern Oregon wagon road com- 86 
DANY. osg species sh deasecedorvertaes cose ats ta vecguasnadencesdasoede: ET 86 
Directors i in corporations, sho may DS isis eaasicecedasasmennenses PEREN 111 
Depositions, offered as evidenCe.......s.ssssssesserersrseseeess ET PESE TEE, 117 
Domestic animals, contagious diseases among hae “alae ETE E 121 
penalty for allowing diseased animal to run at large......... 121-122 
: E. 

Enclosures, act to aAMend..ssessessesss sesoses ANE AE E 15 
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Elections ei ret rse ese aeaa TE Ee Raia E EEA 39 
pallots to De SIN G10 ccccisicscavecsweerescdcseaiaseaseetes EOR 39 
ballots not to be inspected. ......ssesesserseseossssesereorseseressssenes 39 
ballots to be kept by county clerk ...sssrcessessesensresesescrseses. 39 
residence OF VOLE a vents oasen rN A aN ain Aaa RA AENA 40 
GIHIZONG 119 yes sowed areren N A 41 
DEC AA PA S A sev acuases O E E EE TE 42 
oath to be taken when challenged ............cesece covesseeesesseeee 42 
judges to make proclamation at opening of polls.............. 43 
poll books to be signed by judges PREE EE AA 43 
Dbadlote, how COUN CE os cove cicacuncaeuvapanedudevaseesnsactuateudeasieenees 43 
ballots when folded to be laid aside........ PA ET EE 
ballots, when fraudulent..........seosessossersrreenessesseaseseseacesee 44 
polk Doo Kes Inr OE ar NAAA ATA 
DOll Dook cerho Feu nanara Ea A AET 45 
poll book, one copy to be sent to county clerk. ..essscssdses. 45 
ballots rejected or defective.......cccecsseces reversen soreesessesesees 46 
Dall ts. WOW Maden AAR 46 
ballot boxes, by whom provided and how made............6. 46 
to prevent frauds ab......sssspecse ceseseees sesseee Gavan: javeienes Lil 

Eastern Oregon and Winnemucca road......... E a a 56 
superintendent of to be appointed..............66 EE 57 
surveyor to be appointed by the governot..........sssecescesees 57 
ib. to survey aNd MAP TOAG,....,....ercsees krni rst seoesees cosoweece 58 
assistants to be furnished ...cccscpsssssedenescenestaetsaseseseaseesesese 58 
superintendent, directions of for constructing the road...... 58 
EDs Salary Ol cesar eonenn ce Ee aA ae e ee o aeaa 59 
road, how to be TECOIV CO inesine cucu vasdacwuicansneandadeceyaseadwsacser 61 

F. 

Fugitives from justice, fund to pay agents..........cesescsee sessressaeseossees 55 
secretary of state to draw Warrants.....ccccueccccseees ieiurit 56 

A “Oi a A T E E A A N TEE E 74-80 
in Wasco County sosersccercudatrceessrir seanssi iaeio ea aeheeseae eases 145 

Fences in Umatilla and Wasco Counties........ccceessscsesce cooneeees seseeeees 123 
no action for damages unless premises are enclosed by 

2 lawful fent ise cresen 2occseaecSennedabsseaeneuah:eatetennediea inaa 123 
lawful fence, what to constitute........... EE EE PEAN 124-125 
penalty when damage is done, if fence is lawful.............. 125-126 
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Game and fish, penalty for destroying deer at certain TIMES sess sesse 25 


INDEX. 15 
Game and fish (continued.) 
ib. wild swan or duck....:....... EEE irene NE 25 
unlawful to kill elk or deer for hides....... ssrssssossesrsercsesses . 26 
ib. grouse, pheasant or sage hen....s..sessesseresresesoressssssoses ` 26 
ibeguails or patrid pes erann aen a 26 
” ~ ib. to use drugs or giant powder for killing fish............... 26 
ib. to use in fresh water streams drugs or medicated bait.. 27 
1D GO Rilh SHAM: OF DAs vs scsvcvonesessedeeveswsssacaussosovenvasestenss 27 
penalty for obstructin g streams so as to prevent fish from 
_ passing... EE N E E TTO A EEE A T 27 
justice of the peace has jurisdiction of offences...........s.c00 _ 28 
~ who to bring notice to the Courts..........0. sesccsssessceee sonsscees 28 
Grant County: DOUNEATIOS Oion rieira bastceuseNansivinneieesbudeseuses 34-25 « 
Gilmore, Beverly W. com’r of Washington county wagon road...... 98 ° 
Geologist, duties Of...... 0 TE EE an TE E 105 
L. 
Lands, state, how to be sold.........sssssosesessssesesssosesussessacsesoosee sesessoso 65-67 
Land for capitol building purposes........... tenet, SENG 
sold as university lands. ....ssssssesses saaeseradasevensvwadennendoadsots 116 
Lane county, relief Of......ssesssesseoesessesesesoeoeo seiras AERE irisse 144 
a 
M. g= 
McArthur, L. L. relieved from holding court in Grant county......... 3 
Married women, rights Of,.......sscsccsssssccssoscsvcesersagecncese seeseence sovseses $ 23 
Married man abandoning wife, his property liable for her support... 24 
no suit to abate by return of husband... ag 24 
Minining claims, penalty for robbing....e..esesssse. PAA IPEE 24~25 
Marden, John M. com’r of Sandy wagon TOad...sseessseesssseeossrenseeeses 81 
Monastes, David ‘ É E EP EEA ANT 81 
McCully, A. A. “ ti WA EE miiicncde 20 


Married,women may become bodies corporate in charitable societies 128 
when acting in corporate capacity no liability attaches to 
ene Suissa bisa Veveies Sus A EN E T 128 


Nourse, George com’r Southern Oregon wagon Toad nesses err 86 
O. 

Oregon Children’s Aid Society...... PENEN E AIEEE ox dnai 105 

Orphans’ Home evteeos woe sdaeneedse @ peeese Š eeses ee8 Sete SC SReReK CeRTEHESES SHEHFEHHS BASHEEHEE 105 
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Oregon reports, secretary of state to purchase third volume............ 187 


copies of to whom sSentb........e.seesseseveseseeresenoeeenesresoseoasssas 138 
I, 

Portland, Dalles and Salt Lake Railroad incorporation oOf............0+5 _ 16 
l 5 per cent. and proceeds of swamp land granted to........... 17 
faith of state only pledged for swamp land funds.............. 17 
land Tor TOA WAY sivas Secewebatevaenesoubes wewstiedde chsceain entice aes 18 
company to issue DONE si sscie veces cecscadscdeasedinasedsersns TR 18 
porase inks Of TO nesai seitetsevecutc vesabaadeneusenieeeeses © 18 
labor to begin six month from passage of the act......o.sen. 19 
grant when to revert to state.....cccsssscceeevovees PEER AEE 5 19 
transportation rates to be charged.........s.ee ceceesessososssesesene 19 
legislative power to amend the aCb.....sesssessessesseseseseso ‘ee 19-20 
acceptance of grant, how Made.....e..sesesssesesseseresssssereeseeeo 20 
State not liable for debts of the cCompany....esesesesessesssssees 20 
rights not assignable, only by consent of Legislature....... 20 
nothing in law to affect swamp land law of 1870..........4. 20 

Patents, decrees of courts, approved lists of lands, &c., ‘to be re- 
COLCA: ranana T EEE E EE castes 23 
ib, to be read as evidence......s.eesessressesessese EAE TA 28 

R. 

Roseburg, incorporation Ol vies ssiesacyenleeens iton tr espis kakaod ia downenesare senses 4 
limits of ‘city defined esi ia E 5 
OPICETS CLOCEEC ccs, saceieatc nese sbaauuee aane era e eeucaassens? 5 
elector, Qualifications: Of, ynccissasedsevensesssssed vcvspedaveassasbaners 5 
election TING: Oi oe coces ce re E E 5 
Board of Trustees to appoint election judges. .eessesssreseese. 6 
f returns, how made.........0 ORE RI TANE EE Wars ca 6 
Board of Trustees, powers and duties Ofi...esesessssseossseseee 6-7-8 
Marshal egz-oficio tax Collector....... .cescesee sccccsssecseeeeseseoee 8 
corporation not to create debt greater than $2,000............ 8 
powers of TECOLA CY. sede seswonenesacon sen cebeeneecasndawadeeiano caacsens 8 
first notice of election, HOW QiveDs.....cccccecssssccee seeeseseesecees 9 
Redistricting ELS LEE Lzthievcesinelehcnenw ese A 31 
rao of Bp POLtl OMIM CIE asese es aaran eiai E 31 
senatorial Cistricts...........csscsese ees E O can eewalteoass 31-32 
representatiye CIStTICts.......c0sescee cocscsecs coveveees serereces seoveeeee 32-33 
senators holding OVEY.......ccssseesceeeseeee casennees sapisewase ket inn 34 
Register of state lands, office, where located........ ree ae 65 
applicant for lands must be an actual settler...ecscccsseene 65 


ee = z- T Oh, j 
see Met ean mete et emt fae a ay A cee me eam gee me OAR ee tml ttn TESE EE orienta ret e ik e AlN ET E IT ATELY n BE aatia BSE Reyes Kenapa 2 rye 
i 
L} a i 


et Å Ee a i at E AE RE, Foe 
t 


‘INDEX. ` 17 

Register of State Lands (continued ) 
mortgages to be recorded......... cecescees sese E TE 65 
land, when to revert to statec.......ceccseseesesees P 66 
to appoint deputy.......... dae vio vndaddad A E E . 66 
appeals from, how made...t.. cesses seses oA EEA 66 
who to be purchaser............ E E 67 
accounts of, to be audited rA board carcassa 67 
Respondent, who considered......seeesesesreseseeososesereereesssererseses raa WI 
Reform school, who are incorporators.......c. sees Ricdtgaceaceddexesecsereueevet: 139-140 


board of trustees, powers and duties Of......cc.sscceescceecsssseee 140 
boy or girl under sixteen, convicted by a court of justice, 


may be sent to reforny SChOOL........ssse0ceeeseeressssersesseece 141 
mayor, police judges of Portland and East Portland to 
commit to care of board of trustees............. iaenenieeends 141 
expenses of, how paid............ i see tune E E OEN Deraan 142 
trustees may refuse to receive boy or girl until payment of 
expenses is secured............ naruto an Lees 
commitment only until reformed..........0. scccccse sess eeeeeeers 142 
ib, or until majority is attained........ccses cesses essere teens EOE 142 
trustees’ power to place boy or girl at employment.......... 143 
lb, may bind out as an apprentice...........ecc00 E E 
county court to set apart land from poor house farm for í 
use of reform school....s.ssessseso BE ERE A S, Sa 143 
5. > 
Supreme judges, traveling and incidental expenses Ol FETAN NS 29 
Supreme court, terms Of... ..ssccccceesecccseee sececceee seceees PRATE ELETI . 68 
Secretary’s office, clerical aid in......ssersssesssssseses T ETA PE T 68 
~ Simpson, Syl. C., code commissioner.....ssessssssss rererere ENA TS 71 
Smith, Wm. E., commissioner Washington county wagon road...... 97 
State board of a EE N ETE ET AEE sre . 1060 
term of OMLCE spies cueuucadeanys@ionncusencdsunanlcccsevinccseenenacesesiaers 106 
oath of members..........¢ EEEE EIET AEREI E iea 106 
Where to Meihin a aa AO 
to adopt Tules erene ieena iiaee nen sonennees REESS iA 107 
to make inquiry into mode of assessing and collecting 
POVCMUC AOE EE E E E 107 
powers and duties of............08 deiss donasa Snap iensciedaasaseeeans 107-108 
may visit county and make personal inspection of property 109 
to furnish county boards with rules...........08 aetna nes Seaia 109 
to issue subpænas for WitNesses.....e.sseessseese seneseuereessesesesee 109-110 
: to report to gOVEFNOT........000 sasidas SE E E E 110 
salary of members of board....e.ssersessseesesseevseseseseresseseseee = LID 
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State board of equalization (continued.) 


mileage and expenses to be Paide......scseeceseseeee seeevsereaeens 
may employ clerk....... EPE A EEN P EAR min ; 
when tO Meet. ....esssesessessss sereesses EEEE E T 
Salem, amendment to charter ieren r aa NE NEVA Ais 


Superintendent of public instruction (see common schools.). 


Trask TIVER TORS COMPU Y suis ren r sees NT EE eves hun ate away chars 


to complete road in TWO VeATS....1.cssssceeeesceeeetcensee cnseeeusers 
COD IVS DOU oxic wad a lack E tennteter areas ek nev meee teistew: 


secretary to Craw WATTANtS.........ccsesecesreee sees E 
treasurer to set aside fund........ssessseseseverorevesassossenspreosesese 
TISNE LO purchase, WHeNecsivsesGuaviegp irtee erT TREA 
narrow gauge railroad, when to take franchise.......... AA 
Tillamook county board of county commissioners created ...... 00.0.6 
Tide and overflowed lands, sale Of.......seseesssesseesesenesrasessesoresesearerees 
owners of adjoining lands to be purchasers.....es.sesssesssese 
board of school land commissioners to sell tide lands....... 
certificates, how to describe land........ OTE E 


purchaser to present evidence of title to adjoining land... 
land not to be sold for less than $1 25 per acre... sesse 
owner of adjacent land must apply to purchase within 
twelve months ....eesesssesereveoessoesereees AE EET 
wharves may be built by authority of legislature or in- 
corporated TOWN ctecseieds cessed teresa sean es iiaia 
purchaser of tide lands not entitled to exclusive use of 
oyster Deds......cescecosseccee vennsvere coeneseee suansasse cesses sevenaees 
applicant to purchase must pay expense of surveying— 
county surveyor TO SUTVEY ....ccececccrecsceess socsccece sasssiece 
certificate of surveyor to be forwarded to board of school 
land COM MISSIONGTS aisjicecccwisveces sen ccavewsinans seman oes sea 


Titles to swamp lands in possession of settlers confirmed..............00 


claimant to produce evidence Of SUCH cscerccoasscsoesereee seceesers 


U. 


University, state, where located........ess reesessesesesseseseerereessososeo ER 


board of directors, number Of-........sssesesceesesrosrsasos TRT 
appointment and term ofui renee asue eenei iata 
yacancies in NOW TNO cist iecseetassaveseutecvetacsvicerencadeeeredass 
board of directors, When to Meetb.......ssssssecsesossseersonsarerseso 
power and duties of OffCEeTS..........sc00 covceeeeeceees E AEA 3 
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University, state, (continued.) 
board of directors, their duties.............. dodge EEA A 49 
president of board to give general direction ...........0.csse008 50 i 

faculty of university..,...... PETTEE ATA AA Goine 50 f 

board of directors to report to gOvernoT....s.ssessssssseesesesrore 51° i 
applicants, how selected...........-ssceseseseeeescessrs sereeeser esses 51 = 

board to meet annually.......cececceeee EEA EER 52 : 

; endowment fund... cc. cscs crese ane Sees deet N 52 : 
site to DS seciréd niouso iae A A EA 52 i 

. Lane county to raise funds fof.......eessesoreere secessensceseacceeees 97 N 

Umatilla county, relief of........ccssecessescoseeees RA PRETE A 113 ` 
Unincorporated villages to be protected........ssssseesssesersosisessse ee 54 i 
W. | 

Wagon road up south bank of Columbia............. EAER TEENI Si f 
vacancy in board, how filled........sssssesoessessereoseoeeseorenieres 81 i 

claim for damages, how adjusted......... aavens PEO E E ; 83 t 

MONEY, how expended .....cceersecescecseeressee ceceecessanseessene eee 84 p 

ib, to be expended by chairman of board of commissioners 85 
Waldron, Geo. W., commissioner of road up south bank of Co- i 
lumpia... sss. sesess sesse v0. EI ELET A A E enue. Si | 
Wagon road in Jackson, Grant and Baker counties.........scssssesseeees 86 i 
Wagon road from Washington county to Astoria......ssessssesser see seese ` OF i 
Witness, testimony of, may be taken by deposition.........ceccsecsec cesses 118-119 | 
Wagon road from near Wilbur to a point five miles south of Rose- 
biserne A E Plesidi 122 ! 
county court, the commissioners to build ........cccececsseseeeee 123 | 
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Yamhill county, expenses for contested election... ....cccsessreresceeer evens 15 
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E 

Abernethy, George, relief Of... ...... cessscees saceeeee EET EEEE 172-173 i 
„Astoria, amendment to city charter......... EAR E E aerate 189 
Who compose city governmMent...s.....sssessesssesresseseoseeaseees i 189 ‘ 

mayor to call meetings of council, and to preside............ 189 

i ib. to report financial condition of tOWN..e.s...sesssseseesereereeens 189 
council, when to Meet......seessesssee ETE E 189 ' 

A bye Ol R E E E E cee E IE EES 189-190 | 
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: 
p Astoria city charter (continued.) 
ix recorder to have power of justice of the peate... eesse. 190 
E Marshal duty Olssen aora A E 190 
election for city officers, when held...........ccsssessseses seceeeees 191, 
election for city officers, how held..............cccees tesees ceceseees 191 J> 
EDS. Dy Dallo a O ea teastea ties 191 
common council, when to assemDle.........sccsseccecscssescesecees 191 
ib. majority of, a qUOTUM»......sesssseee on TA E T 192 
ry ib. members of, oath of OfF1Ce.........04 ceccesseacecses eosoescen vesees 192 
3 TDs, WO S A A E E E N TAT 192-193-194-195 
ordinances to receive majority vote of council......... sesse . 195 
councilmen, term of offiCe.......seessesessrerrersererseresseesesssses 195 
common council, power to collect tAXeS.........sesseseseossseseos 195-196 
Ibope and repair StreGlS «0s. inaina Aea a - 196 
improvements; how MAGe. css scirssirisdsenis toes arriari aissi 196-197 
fiscal year, when to Deo esre telehesacewesncas sere oneseane 197 
na at city election, qualification Of........sssssessseacsseseses 197 
geheral election for city officers, when held..se.sseseserereses 198 
ne cause or action to abate by passage of aCte......ccceeesseeee 198 
a. we | C. 
Curry county, boundaries DE sov drsr naa e alas E 183-184 
= p 
E Wag FPordand City: Ol oasa ea AE 173 
E government of, vested in board of trustees.....sssseessessses 173 
: erare e EE E E E E T S E E N 174 
“ wards OL. Secs sinss AAEE E AEEA EE E I EN 174 
E trustees, term OF OCO mirei E aia 175 
elections for city officers, where held......sessessssereesessreesses 175 
y city officers elected, when to COMmMenCe.....ssssese see eesssesees 175 
| SUD DOM GSIOl Sans scceeec sade seceate E RS 175-176 
eleChions DY Dalok Sauk a a E ca IE 176 
1 > board of trustees, powers and duties Of.......sesessssses sesessees 176-177 
l ib. to lay out streets, how to proceed........seesssesesessesssessse 176-177 
— ib: toallow damaris a set vewseass 177-178 
| 7 improvements, how Made. ....cceeececseeceeees EAE T 179 
remonstrance may De filed i.cescsscseseasocsceses cascecarvenseoersedes 179 
money for improvement of streets, how collected............ 179 
warrant may issue against property.........scceccsseseees rere 180 
stseets once improved may be repaired..........sccrsseee vevseeees 181 
trustees to repair Wharves, CtC....cccscssssscessssssceererseccseuseees 181 
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East Portland (continued.) 
road districts in city excepted from jurisdiction of county 
court of Multnomah County......sccccsscscces ceceeeees coscevece 181-182 
present officers, when term CXPiITes.e.secessseecevees AEETI 182 


F. 
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Forest Grove, boundaries Of...csesesscus siveecesavesevscengearccsesauseccasaddeosstes 167-168 
Officers Of.........ccceee E E AIE A OEE AE E E - 168 
ib. when elected ..........ccc0e cecweeeee suet aa NTA 168-169 
iuspectors Of elettori oora aerar Een aN e aai 169 
board of trustees, powers and duties of........ EREE E 169-170 
Te TO andit Cla IS aee eiea EAR SA 170 
ib: OMe, when to besit. ceisiais i “170 
cannot create debt greater than $200.........ccscssseceeeseeceenes 170 
boundaries of, increased........sc01scsseseeecccess socten sessenseseesees 170 


Jacksonville, amendment to Charter........cssscceessccsenee sevecesee seseeeeeess . 184 
boatd of trustees to punish VagranCy.......0.sccccosee seseeeeeseee 185 
Junction ‘City, act to INGOTPOTALE sisvasece saeciesciseacatadeducbekndecdy- decvareaes 202, 
Vinga ac E T E EAT A E E E EE 203 
officers of........ E EE E ewouecegdemadeereateewenee 203 
electors, qualification Ofs...essesesesses sereus seere ceressens eseserereee 203 
officers elected first Monday of Novembet........ scssssesssecees 203 
election returns, HOW Mmade......cecccccscesvessceesceeseaceccesacceeecs 208-204 
BONG Of OfICOTS scaciincadeieseactuiiocsicese desvaawsawacvaueseeucsiea seeks . 204 
board of trustees, powers and Cuties.......cessseesccceseseesecees 204-205 
marshal ex officio tax Collector......ccecccess voveeceeveasee consseoes 205 
recorder to have jurisdiction of justice of the peace........ i 206 
ordinances, copies of to be posted in city limits...........66 206 
debts of town not to exceed $2,000....... .ccsscce cesserene soeesenes 206 
election, first one; How: Weld coscccaccsscag -Svctsecceansdegursvesss wa 206 
OHICETS, NOW to QUALELY ainsagi 206-207 
P | 
Portland, amendment to city charter.......cccccssssccess sessceeeceenes evant 171 
police judge elected biennially.............. EE T 171 
ib, when absent or sick, the mayor to act......sccccsssscseceoeee 172 
s opening and laying out streets..ssesesres crre ieran nania 186-187 


value of property near street or alley that is straightened..187-188 
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Portland, amendment city charter, (continued.) 

assessments on property as expenses for straightening 

streets to be lien against estate......e.sssessrcessoreseeseeserses 188 
viewers not disqualified by liability to pay tax........sccesee 188-189 
election of treasurer, assessor, auditor, attorney, superin- 
tendent of streets, and surveyor........ e aiina iver, LUO LUO 
duration of office... deceescdseienes E E S E 199 
superintendent of streets, to keep offce....esseeressessreesseee 199 
work on improvements to let to lowest bidder..............+0.. 201 


work may be let in sub-divisions............ssccscccenes cereeeeesens 201 
council has power to Jay down sewers, CtC........sccssseeseeeeees 201 ` 
auditor, official title... six Sanh ob ston A E SE 202 
1D, may APPOll CEPULY ox cicia t waceinsetucrssaincestouanit abzidexe 202 


SENATE JOINT RESOLUTIONS. 


S.J. R. No. 2— i 
Appointing joint committee to report joint rules for govern- 
ent of two houses............. een E P E eee at 211 


Sd. R. No. 3— . 
Requiring secretary of State to furnish members of legislature 
with journals and laws of 1870, code, laws of 1865, 1866, 1868 211 


S. d. RB. No. 4— 
For meeting of two houses in joint convention to receive Gov- 
ernor’s message SVCSCSCCETHE SHES SHEHE SHRHSHHEE CEPESHHES Ce eersesHS CHHRFEFCHTEHED CHSCHHHHHK Ease 212 


ÍJ. R. No. 5— 
Appointing joint committee to compute mileage of members.. 212 
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S. J. B. No. 10+ 


Requesting governor to furnish information in regard to selec- 
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TO DECISIONS OF THE SUPREME COURT. 


APPEAL. 


The service of notice of appeal may be made either upon the party or 
upon his attorney of record, residing within the county where the 
trial was had. Outside of the county the service can only be 
made upon the party— Watts vs. HOẸt....essssseesessessesosevesse sosessees 334 


If the undertaking on appeal is not filed within ten days after service 
of the notice of appeal, it is too late, and the cause will be dis- 
missed unless leave be obtained to perfect the appeal.—It is too 
late to apply for leave to perfect the appeal after the motion to 
dismiss is brought on for hearing.—Affidavits to be read in sup- 
port of the cross-motion should be filed-before the motion is 
brought on fur hearing.—Cross vs. Chichester......s0.sssssssns sosessees A465 


The return of service of notice of appeal being imperfect, may be 
amended so as to conform to the facts.—An order enlarging the 
time within which the statement of facts is required to be made 
and served, must be made ie the time prescribed by law for 


the performance of these requirements.—Seely vs. Sebastian...... 488 
‘What a proper notice of, in eqiiity.— Lewis vs. Lewis........sccesees uate DOS # 
ANSWER. 


-Under the code, a judgment, for want of answer, cannot be appealed 
from.—A judgment for want of an answer can only be taken 
when it appears that defendant has been duly served with sum- 
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32 INDEX. ; 
mons and has failed to answer the complaint within the time 
allowed by law.—To be duly served with a summons implies that 
defendant has been duly served with a summons notifyiug him to 
appear and answer in the court where the judgmett is sought to 


be taken.—Smith, et al., vs. Ellendale Mill Cow... eee ceeeee 550 


BOND. 


Where a bond is executed for personal protection and indemnity 
alone, while carrying on business in person, it does not extend. to 
assignee, as there is no privity. The words, heirs or assignees, are 
necessary to make the contract assignable—Hillman vs. Shanna- 

TVA T PE E ON O EE A AE T E T E I E A a. 816 


CONTRACT. 


A contract to pay the debt of another, must be set cut in substance in 
the complaint, and it must be-shown that the contract was for 
a good consideration and not nudum pactum—Hayden vs. Stead- 
MAYA a PEE A A E enw thocdWseunaced TATE TET eer 266 
In general, a father is not liable on a contract made by his minor child, 
even for necessaries furnished, unless an actual authority is 
proved, or the circumstances be sufficient to imply one—Carney 
vs. Barrett........ ME, E E SR . 432 


COUNTY JUDGE. 


Whenever a county judge is elected his term of office continues for 
four years, unless terminated by the death or resignation of the 
person elected—State of Oregon, ex rel., J. J. Whitney, appel- . 


per 


lant, Vs. Johns Bev ees CHS SOHEHEHES CHESOHTESE Deceoeed @ Beeecveece savevnes @ weeesevoce aeevoccs esesoe 273 


COUNTY COURT. 


The county court is practically and essentially g court of special and 
limited jurisdiction.—The record of the county court should 
show affirmatively that it had jurisdiction of the person and sub- 
ject-matter affected by its proceedings.—A record of the county 
court made in the matter of the location of a county road, which 
reads: ‘‘the bond and proof of posting notices having been 
made to the satisfaction of the court,” ete., is insufficient to show 
that the court had acquired jurisdiction of the persons of parties 
whose rights might be affected by the location of such road—State 
OL OPES ON: vs: OTIC Cre sas peed sc caseer en sues a ane a aa Ge 
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COURTS. — f 


Under our system all courts have certain powers to be exercised for the 
purpose of methodically disposing of all cases brought before 
them. They can establish such rules in relation to the details of 
the businessas shall best serve this purpose, having proper regard 
for the rights of parties litigant, as guaranteed and recognized by 
the constitution and the laws.—Carney vs. Barrctt.........c0. anessen 433 


COSTS. 


A decision of a circuit court, finally determining the amount of costs , 
taxable in a case, is reviewable in the supreme court on appeal.— 
In taxing costs the practice requires a cost-bill- or statement of 
disbursements, which must state the items separately, specifying 
the amount of each item and for what the expense is incurred, 
and it must be verifled.—Such verification is sufficient, if. the 
party deposes that the item's of the bill or statement are correct 
as the deponent verily believes, and that the liability has been 
necessarily incurred.—The written objection to the bill need not 
be on oath, but it must point out in what respect the claim pre- 
sented is wrong or unfounded.—Cross vs. Chichester...........6. 465-471 


CORPORATIONS (MUNICIPAL). 


The city of Corvallis is not invested by its charter with authority to 
hear and determine a contest for a city office.—The statutes 
creating municipal corporations are to be strictly construed 
against such corporation.—The right to try a contest fora mu- 
nicipal office does not follow by necessary implication from the 
right to provide for the election of city officers.—Neither does 
such right follow from the general authority to provide by-laws 
and ordinances not inconsistent with the laws of the United 
States or of this State, to sarry into effect the provisions of such 
charter.—Robertson vs. Groves, et al.....esssssssoenssseesseseeres TER 509 


DIVORCE. 


In a suit for a divorce, where the complaint contains no allegations 
concerning property, and the decree contains nothing on the sub- 
ject; the party at whose prayer the decree is granted does not ac- 
quire either a legal or equitable right to the property of the ad- 
verse party by the decree.—When real property is transferred 
from one party to another by a decree granting a divorce, the 
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( Divorce continued.) 

judgment roll should contain a description of the. land transfer- 
red.—Although a court may first pass upon the question of grant- 
ing or denying the divorce, and afterwards investigate and deter-. 
mine the issues concerning property, the subsequent investigation 
must be had in the same suit.—The decree of divorce having be- 
come final, cannot be disturbed, unless by a suit in the nature of 
a bill of review. Where one seeks to open a judgment or decree, 
it should be shown by a statement of facts, that the party apply- 
ing is without fault, or that the neglect is excusable.—It is not a 
sufficient excuse that the defendant had executed a fraudulent 

- conveyance to a third party before the suit for divorce was com- 
menced,—The statement of an opinion or a conclusion is not suf- 
ficient.—Discretion in regard to amending pleadings is vested in 
the circuit court.—Bamford vs. Bamford, Sr., et alew.ccseeeee 355-866 | 


Ea In all matters of discretion, the general doctrine is, that nothing but an 
abuse of that discretion by the court below will warrant the in- 
terference of an appellate court.—The law confers upon the court 
which pronounces the decree of divorce the power to make such 
order for the care and custody of the infants, if any, as shall best 

- subserve their interests.—The mere fact of awarding the care and 
custody of the infants to the party in fault raises no presumption 

of error.—If error has been committed or discretion abused, it 

must appear affirmatively. It will not be presimed.—Pittman vs. 

WE LON ec eset lta ane ecnsaes ecw hctea vanes ened Somers aeons 418-419 


The court not finding an alleged mistake clearly and satisfactorily 
proved, held the evidence not sufficient to present a cause for cor- 
recting a deed.— Where the permanent and visible or ascertained 
boundaries or monuments are inconsistent with the measurement, 

a y either of lines, angles or surfaces, the boundaries or monuments 
are praramount.—The locality at which a lost stake was set may 
be ascertained as well in a court of law as by a suit in equity.— 
Towi ye ews aan RE tiie em uence eels 497-501 


DENTAL. 


A denial that defendants say they deny the execution of an undertaking 
to the effect, as set forth in the complaint, is a sufficient denial.— 
Sherott & Groner vs. Phillippi & Coleman......., essre seesoressssesereoo 262 
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DAMAGES. 


Distinct from compensation. By public use is meant for the use of 


many, or where the public is interested.—Seely vs. Sebastian...... 


z 


A person employed to work with or around dangerous machinery, is 


bound to exercise Ais thinking faculties and give careful atten- 
tion as to how he passes around it; and if he fail to do, and is in- 
jured in consequence, he is guilty of contributory negligence, 
which will prevent his recovery for such injury.—An employer 
who provides machinery and controls its operations, must see 
that it is suitable; and if an injury to the workmen happen by 
reason of defect unknown to the latter, and which the employer, 
by use of ordinary care could have cured, such employer is liable 
for the injury.—‘‘If an employe works with or near machinery 


263 


which is unsafe, and which he is liable to sustain injury by reason - 


of its condition, he takes the risk incident to the employment, 
and cannot maintain an action against his employer for injuries 
sustained by reason of the defective condition of the machinery.”’ 


—Stone vs. The Oregon City Manufacturing Company...........6 


What a denial of a fact.—O’Riley, et ux., vs. WilsOn........csceressceesscbers 


EXECUTION. 


Where a sheriff neglects to return an execution within the time re- 


x 


quired by law, or to levy upon property as commanded by the 
writ, prima facia the plaintiff in the execution has lost his entire 
debt, and the burden of proof is upon the sheriff to show to the 
contrary.—The sheriff may mitigate the damages by proving the 
extent of the loss the plaintiff in the execution has suffered, by 
showing that the execution debtor was insolvent or any fact 
which would legally tend to show the actual amount of damages 
the plaintiff had sustaincd.—Moore vs. Floyd, et ali..ssecsssseesesees 


me 


~ ELECTION. 


In contested election cases, the law limits judicial inquiry to the votes 


returned upon the poll books.—Though an employe of the United 
States or state government cannot ‘ gain or lose a residence by 
reason of his presence or absence while employed in the service,” 
yet he can establish his domicile and gain a residence, at such a 
point as he may desire, by taking the proper and appropriate 
steps to do so, independently of hi, employment.—A general ab- 
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{Election continued.) 


solute pardon relieves the person to whom it is granted, not only 
from imprisonment, but from all consequential disabilities of the 
judgment of conviction, and restores such person to the full en- 
joyment of his civil rights.—Article IT. sec. 3, of the state consti- 
tution does not operate as a restriction or limitation upon the 
effect of a pardon.—The fifteenth amendment to the federal con- 
stitution is a part of the state constitution and those enactments 
of the state legislature which restrict the exercise of the right of 
suffrage to white persons.— Where an individual has established 
for himself a settled residence and a fixed domicile in any pre- 
cinct in a county, there he must vote. When, however, an indi- 
vidual is a bona fide resident of a county, but has no fixed resi- 
dence or domicile in any particular precinct therein, he may vote 
in any precinct in which he may find himself on the day of 
election.—By being naturalized, an alien becomes instantly a 
citizen of the United States, and, of this state, and as such has a 
Tight to vote for county officers at any election, at which such 
officers are to be chosen, occurring after his naturalization, if he 
has the necessary qualification as to residence in the state and 
county.—In cases of contest of election under title V. of chapter 
18, of the gencral laws, costs and disbursements cannot be recov- 
ered.— Woods, respondent, vs. Fitzgerald and Wingate, appel- 
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ERROR. 


Where there is an error in the court below, which on its face and by 


ega essi t injury, is ause for reversin 
legal necessity could do no injury, is not cause for reversing a 
judement.—Torrence vs. Wm. Strong, adim.....ccscccesscscesceeesces 


f EVIDENCE. 


A finding of a fact is not open to review, simply on a question as to the 


preponderance of evidence.—Fulton vs. Earhatt..........cccseeeseeeeee 
£ 


ESTRA Y. 


Our statute does not define an estray, but merely provides where, when 


and how, they may be posted. An estray is an animal that has 


370 


escaped from its owner and wanders or strays about—usually de- 


fined at common law as a wandering animal whose owner is un- 
known.—An animal cannot be an estray when on the range 
where it was raised, and permitted by its owner to run, and 
especially when the owner is known to the party who takes it up. 
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(Estray continued.) 
The fact of his being ‘breachy or vicious has reference only as to 
when he may be taken up.—An animal to be taken up and 
posted as an estray in the months of August and September 


must be not only an estray, but either breachy or vicious—Shep- 


herd Vs. Hawley. VACHS PesEHReccaeF se eHekse Ee nese EH HFETFeTeee essa s reves FS seeKKs sevens eeuvsecaaey 558 


' FRAUD. 


When a debtor sells personal property and retains possession thereof, 
it is as against creditors, presumptive evidence of fraud. But the 
question of fraud must be left to the determination of a jury— 
Moore vs. Floyd, et al....... E E EEE TTE ness 


FERRIES. 


A person, other than the owner of the land to which ferry rights attach, 
wno has enjoyed the privilege of a ferry license during a specific 
period, cannot claim a higher right to its continuance for another 

E specific period, as against the riparian owner of the land—Beck- 

le ys Delian aoe aa a aa a AUS 


it The riparian owner of the land to which ferry rights attach may assert 
j; a right of preference whenever the county court is free to grant 
i. a ferry license, whether it be an original application to establish 
| : a ferry, or to renew a license before granted.....c.sceseccccssereerereeeeee 408 


ape 


| ‘ FORECLOSURE. 


The statutes of this state were silent, until 1862, as to whether subsequent 
incumbrancers were necessary parties to suits of foreclosure.—In 
the absence of any statutory provision on the subject, the general 
equity rule laid down in equity pleadings applicable, which is 
that all incumbrancers, whether prior or subsequent, are proper 
parties, and if omitted the decree will not bind their rights.— 
Besser ys: Hawthorne ss ie vices.cesscsache naen ai a OL 


HEIRS. 


If there is a right in heirs to premises and none subject to administra- 
tion, they must be the parties in the suit to cancel, and not the 
adniinistrator.—Delay vs. Chapman.....c cesses PETE 257 


When heirs take an estate as purchasers, and not by descente—Ib........ 259 


ə 
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INTEREST. 


An agreement to compound interest oftener than oncea year, under law 
of 1864, cannot be enforced, but does not render the agreement 
void Merry ve UVO Poriin E E TANN 255 


INDICTMENT. 


Where the statute makes it a criminal offence ‘‘ willfully and know- 
ingly to charge, take or receive any fee or compensation, other 
than that authorized or permitted by law, for any official service 

» or duty performed” by an officer, the indictment should show for 
what service or duty the charge was made or the money taken.— 
Stateor Orezon Ver PaCKard asore neni E EIA 480 


The indictment should contain such specification of acts and descriptive 
circumstances as will, upon its face, fix and determine the identity 
of the offence, and enable the court by an inspection of the record 
alone to determine whether, admitting the truth of the specific 
acts charged, a thing has heen done which is forbidden by law.— 
State of Oregon vs. Dougherty vc.uwci ves osisveian esi iavssedeceass aa DLS 


JURISDICTION. 


The legislature had the power to confer upon,the police judge of the 

city of Portland the jurisdiction and authority of a justice of the 

- peace within the limits of said city, bnt it had no power to limit 

that jurisdiction to criminal cases.—The jurisdiction (and author- 

ity) of the police judge when acting as a justice of the peace is 

~- identical with that of all other justices of the peace, and extends 

alike to civil and criminal cases.— When some of the provisions 

of a statute are constitutional and others unconstitutional, the 
latter only are void.—State of Oregon vs. Wiley... ccccecseeceeees 421-424 


If it appears by the record expressly, or by necessary implication, that 
the cause of action was beyond the jurisdiction of the court, or 
that the court proceeded without notice to the parties, no pre- 
sumption in favor of the jurisdiction arises, and the judgment 


will be void.—Heatherly & wife vs. Hadley & Owens... cesses 289 
JUDGMENT. 


An attorney’s certificate should not only show that a judgment is erro- 
neous, but should show in what particular. Every intendment is 
in favor of the regularity and correctness of a judgment of a 
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(Judgment continued.) : 
court having jurisdiction. The law will presume there was evi- 
~ dence to support a finding unless the contrary affirmatively ap- 
pears—Fulton vs. Earhart.: svsseses sevdvavey ccececeasancaaesteansevesdevecsacsss 407 


JUDGMENT CREDITOR. 


A judgment creditor cannot claim a strict right to sue upon his judg- 
ment as often as he may choose without showing any necessity 
for such course.—Neither the common law nor the practice in the 
vrrious states nor anything inherent in the subject, gives to a _ 
judgment creditor an absolute right of action on a domestic judg- 
ment, unless such action is necessary in order to enable the plain- 
tiff to have the full benefit of his judgment.— Where a judgment 
creditor had neglected for more than one year to file a transcript 
of his judgment with the county clerk and had thereby lost his 
power to levy on real estate, and the complaint contained no ex- 
planation of the delay: held not to be error to decide that the 
complaint did not lay a foundation for an action upon the judg- - 
ment—- Pitzer vse Russellscscsscavew sdassiiednsevssere tvascsassctveeseeslconaes 471-480 


LIEN. 


The blending of an account for work and labor, and materials, and tak- 
ing a promissory note for the whole amount, does not necessarily 
or by any means vitiate plaintiff’s lien for the legal part thereof 
—The Dalles Lumber and Manufacturing Company vs. The: 
Wasco Woolen Manufacturing Company, et al.....sccceccecsesee ceases 880 


Although the right to perfect a lien by filing notice under the act con- 
cerning liens of mechanics, is a privilege to be exercised by the 
person performing the labor or furnishing the material, when the 
lien is perfected it is assignable—Brown vs. Harper, Cb Alin tsnccecs 408 


LEGISLATIVE INVESTIGATING COMMITTEE. 


Legislative Committee.—The joint resolution No. 27, passed October 
"95, 1870, does not, by its terms, direct or authorize the commission 
or committee therein raised to take any action on bills that they 
should consider incorrect or doubtful, or correct in part and incor- 
rect in part, except to investigate the facts and report their pro- 
ceedings with the evidence to the legislature. L 
Judicial Power.—Such commission cannot be clothed with judi- 

cial power. l 
Legislative power, delegation of.—Thr legislature cannot del-. 
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(Legislative investigating committee continued.) 
egate the power to legislate, unless it be in the specified exceptional 
ease of creating municipal corporations, 


Statute, amendatory of. Appropriation Act.—Provisions in 
a general appropriation act cannot operate to transfer the power 
of auditing claims from one officer to another. Nor can the stat- 
ute that provides the mode of auditing public accounts be revised 
and amended by a joint resolution, or by provisos in a general 
appropiation act. 


Fund.—Every law that imposes or authorizes a tax must create 
a fund, unless a fund already exists, into which the tax is to be 
paid. 


Idem.—When a statute provides that the state shall pay for 
particular services, if there is no special requiremnet that the 
claim shall be paid out of a particular or special fund, it will be 
payable out of the general fund. 


Auditing public accounts.—The provisions of section 6, page 
622, of the compiled laws, requing the secretary of state ‘'to ex- 
amine and determine the claims of all persons against the state, 
in cases where provisions for the payment thereof shall have been 
made by law,” limits the action of the secretary to cases where 
the law provides or enacts that the claimant is entitled to be paid 
by the state, and not to times when payment can be instantly | 
made. 


Duty of the Sccretary of State.—It is the duty of the secretary 

of state to audit public accounts in every case where the law has 

elearly provided that the claimant shall be paid by the state; 

í and if the claim is allowed, to draw his warrant for the amount 

found due,—Brown vs. Fleischner, state treasurer. Dissenting 
Opinion. DY Upto nsvesicvercccateassisesdicnyee coca swssostineadectseecstiedevwas 400-00 


` 


~ mt 


Brown vs. Fleischner, State treasurer... E Enia 565-67 


LANDS. 


The restrictions upon the descent of lands granted under section 4 of 
the act of congress relating to public lands in Oregon, approved 
September 27, 1850—commonly called the donation act—do not 
apply to iands granted under section 5 of the same act.—Lands 
granted under section 5 of said act descend in accordance with 
the provisions of the statute of descents and of the common law. 

ye Chambers Ves Cla mi Deneri iiaeaa E ON erates sete’ 461 
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; MORTGAGE. 


A suit to foreclose a mortgage is not for the determination of any right 
or claim to or interest in real property, but a proceeding to have 


the mortgaged property adjudged to þe sold to satisfy the debt 
secured thereby.—Anderson vs. Baxter... ....cccsecccecsectsscccesesseuees 327 


A mortgagee, or his assignee in “possession, in a suit to foreclose the 
mortgage, occupies no more favorable position than if out of 
possession; that his right to maintain possession under a mort- 
gage, when he has lawfully acquired it, if he has such right, does 

“nut depend upon his having a remedy to foreclose the mortgage. 
His remedy by action or suit may be barred and still the obliga- 
tion of the debt be unimpaired.—Ib...........c cesses cesses ceetee eee eaeseenes 830 


A mortgagee who obtains possession of mortgaged premises with the 
assent of the mortgagor, after default of the latter, may retain 
such possession until payment of the mortgage debt.—Such pos- 
session is a good defence against an action of ejectment brought 
by the mortgagor, so long as the mortgage debt remains unpaid. 
—The allegation, in complaint, that the mortgage in question 
‘has been duly assigned and transferred to this defendant,” is a 
sufficient allegation of assignment.—Otherwise, however, where 
it appears that there is a note or other contract of indebtedness, 
independent of the mortgage. In the latter case the mortgage is 
the incident of the debt, and the transfer of the latter carries 
with it the former.—Roberts vs. Sutherlin.............ccssscsesssssseseees AOL - 


MURDER. 


i 


When on a charge of murder the defendant sought to justify the killing 
and had shown that ten days previous to the homicide the de- 
eased came in pursuit of the defendant to the defendant’s busi- 
ness house, and. there put the defendant in fear, and there was — 
evidence tending to show that the defendant was in imminent 
peril from an attack of the deceased at the time of the killing, it 
was error to refuse to admit evidence that on the previous occa- 
sion the. deceased, while in pursuit of the defendant, broke open 
the door of the defendant’s business house, saying: ‘‘I will get 
the rascal yet.’ —State of Oregon vs. Dodson..........csscsescerceeeeeees 4I 

A bill of exceptions should show the same point which is presented in 


the appellate court was raised in the circuit court.—Ib. 
á 


an INDEX. 


MARRIED WOMAN. 


-À specific performance will not be.decreed by a court of equity to com- 


pel a married woman to convey her real property upon a contract 
or covenant executed by her and her husband for that purpose 
during coverture.—But where a married woman, during cover- 
ture, joins with her husband in a covenant to convey her real 
property and the covenantee advances money to the wife on the 
contract, or with her assent enters into the possession of the prem- 
ises, and makes permanent improvements thereof, the money so 
advanced, and the value of such improvements, (less the value of 
the use of such premises,) will be decreed to be a charge upon 
such land until paid.—Courts in protecting the rights of married 
women should not go so far as to encourage the perpetration of 


a fraud by them—Frarey vs. Wheeler, et al....... ee eee «501-507 
MANDAMUS. 
y 


Fhe writ of mandamus is the proper remedy to compel an incumbent 


of an office to deliver tohis successor the appurtenances, etc., 
thereof.—The proceeding under the writ cannot be used as a 
means of determining the ultimate rights of the parties to the 
offiice.—The principal fact to be ascertained is, to whom did the 
board of canvassers award the certificate of election? It being 
the duty of the board to determine this question in the first in- 
stance, the correctness of its decision cannot be enquired into in 
this form of proceeding.—lIts decision, although erroneous in 
point of law or fact, must stand until reversed or set aside by a 
competent tribunal and in a proceeding where its correctness may 
be enquired into— Warner vs. Myers........cccccssseesevees cesensneeseeeeece 


OFTICE. 


The appointee of the governor, appointed to fill a vacancy in office 


occasioned by death or resignation, only holds said office until 
the first general election after the vacancy occurs; at which time 
the people may supply the office by election.—The term of an 


.office attaches to the person of the individual elected to fill the 


same.— Whenever a county judge is elected his term of office 


continues for four years, unless terminated by the death or resig- 
nation of the person elected—State of Oregon, ex rel, J. J. 
“Whitney, appellant, vs. S. A. JOWns... cc... css seeeeeeaeees EDA 275-282 
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- PRACTICE. .. 


The practice in courts is extended to trials before referees, and ref- 
erees are clothed with the same authority in directing the manner 
of the trial, and in deciding motions which may arise during its 
progress.—Stimson vs. Estes & Stimson.............0 E E E 


The code, by dispensing with the classification of bills has not taken 
away the right of suitors to present any cause of suit that for-. 
merly could be presented by any form of bill_—Having obtained: 
jurisdiction, a court of equity may hold it for all purposes. con-. 

nected with the transaction.—Prvofs cannot add to,the force of 
an indisputed allegation of the pleading, where the pleadings. 
point out a particular mode of service; if the mode pointed out 
falls short of due service, proofs- cannot aid, the allegation.— 
Proof of service must be made in the court in which the process. 
is returnable.—A recital in a decree, ‘that notice has been given 
in due form cf law,” will not preclude a party from denying the 
jurisdiction in a suit brought to reform the deeree.— When ex- 
trinsic evidence is admitted in aid of the record, the proposition 
that courts have permitted, to be proved in a subsequent pro- , 
ceeding, is not solely that process was in fact served, but that 
there was proof of service before the court that rendered the de- 
cree.—An admission of service must state the time and place.— 
When the decree contains a recital that due service was made | 
and the return purports to set out the mode of service, and the 
mode set out is insufficient, the recital wlll not aid the return.— 
Heatherly and wife vs. Hadley and Owens... ....cccce ceseeeeeeceeees 289-318 
the return made in obedience to a writ of review forms -part of the 
judgment roll and is properly included in the transcript without 
a statement or bill of exceptions.—The return should show that 
the tribunal had jurisdiction.—It is a general rule that, courts of 
limited jurisdiction, and courts of general jurisdiction, when ex- 
ercising a special limited power conferred by statute, must show, 
affirmatively that juridiction has been acquired.--The county: 
court is a court of record, but its general jurisdiction is to be de- 
fined, regulated and limited by law.—The statute prescribes its 
powers and, its mode of proceeding in laying out roads.—If has 
no power over the subject until the prescribed petition and proof 
of notice is presented.—The rule that a judgment should nct be 
reversed for errors not affecting a substantial right, does not ap- 
ply to irregularities that go to the jurisdiction of the court.—A, 
petition for the alteration of a road that does not describe the ter-__ 
< minal points with certainty, held insufficient to give ue county 
gonrt jurisdiction-—Johns vs. Marion connty........c cee irer 880-392: 
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That where there are mutual independent claims between the parties, 
FA 

that neither can sue the other and compel him to bring iu his 

claim as a set-off, or counter claim.—Kafka ys. SIMOD.seereressssees 


Ifan answer puts in issue the material facts resulting from the evidence 

se it is. sufficient.—To justify striking out an answer as false and 
therefore sham, it must be obviously false, or it must be shown to 

be false and in bad faith.—Sham answers are such as are good in 

j form but false in fact and pleaded in bad faith.—Mere vagueness 

in pleading is to be corrected by amendment and not visited by 

Judgment.—Fraren vs. Dealey...cccccccscces cccccseee veceansessessseeeceeageeees 


PROBATE COURT. 


Held, that a sale of a decedent’s real estate to pay debts, by virtue of an 
order of the probate court, under the statute (1855), is void as to 
an infant heir not made party to the proceeding, and for whom 
no guardian was appointed.—Such proceedings are hostile to the 
heirs, who are advisory parties, and the probate court must 

— have jurisdiction of the persons as well as the subject-matter, in 

the manner provided for in the.statute, or the sale will be void.— 

Fiske, et ux. vs. Kellogg, et alas, vicseessdsccsransdervetarsena weanvases eantaaes. 


PORTLAND. 


Held that section 127 of the charter of the city of Portland exempts the 
\ city from liability for an injury to the person growing out of the 
J defective condition of any street or sidewalk.—O’Hara vs. City of 
- Portland... EA E EN EE AAAA SEE E rd eared 


SCILOOL DISTRICT. 


v 


! When there is money in the hands of a clerk applicable to the pay- 
ment of school warrants, and the clerk refuses to pay them, the 
remedy is by mandamus, and not by action at iaw.—Howard 
and wife vs. Bamford...sesssessessussssapasgeseesaosasssansoseuaesousesnes Senses ees 


STATUTES. 


A statute repealing or in anywise modifying the remedy of a party by 
action or suit, should not be construed to affect actions or suits 

-> brought before the repeal er modification.—In order to warrant a 
court of equity in decreeing the reformation of a written instru- 

iment, the testimony must be clear and satisfactory.— Newsom vs. 
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Bccretary of state, duties defined.—Brown vs. Fleischner, state treas- 
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Dissenting opinion...... eeonrestese ceeevesee BHevPeeas ese rere e dt, Yel CROFT Ve pees ereHe BETH ETH E RED MEW 489. 


TITLE. 


There is nothing in the law which provides for perfceting title in the > 
heirs of persons who died prior to the 27th September, 1850, andi 
claiming lands under the laws of the late provisional govern- 
ernment of Oregon. The words ‘shall have died before patent 
issues,” refers to that period of time which may intervene be- 
tween the completion of the four years residence and cultivation 
and the time of the issuing of the patent, and being a reference 
to the future, must have referred to a time subsequent te-the pas- 
sage of the donation law.—Newton vs. Allen....c.ceeesenaceere vere DOM 


Words * whether under the late provisional government of Oregon, or 
since,” have reference to residence and cultivation under the laws 
of that government.—ID. ccscisetanc sincusstechoviees Gros rooe sersessreres LEP 


TRANSCRIPT. 


Where a judgment was obtained before a justice of the peace for more 
than ten dollars, exclusive of cost, under the statutes of 1858, it 
was necessary to file a certified transcript of such judgment in 
the office of the clerk of the district cout in the county where 
the judgment was rendered, in order to acquire a judgment litun 
upon real estate. Filing a mere absti act of such judgment is a a 
failure to meet the requirements of the statute.—Dearborn, 
Adan hy Ves Tatton etA hen sas cierscieateissbigedeniiaassreeneiesienied DEW 


UMATILLA COUNTY SEAT. 


Held, that the act of the legislature changing the location of the county 
seat of Umatilla county is constitutional; and that the proceed- 
ings of county officers, in pursuance of said act, valid.—The- 
object of art. 4, scc. 20, of the constitution is to prevent matters 
wholly foreign and disconnected fiom the subject expressed in the 
title of a bill, from being inserted in the body of theact.—Simp- 
son, et al., vs. Bailey, et al... POPE AS RAEAN EE deuien SLT 
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VERDICT. 


r 


Where they may be ground for setting aside a finding or verdict, an 


Held, that it is error to receive the verdict of a jurv in a eriminal case 
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appellate court will proceed with caution, where no motion was 


made in the eourt below for a new tuial.—Fulton va. Earhart...... 405 


in the absence of defendant, where the erime charged is tolony.— 
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